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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions filed by Stanley Brewington (Complainant) filed on January 11, 2004 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Louis G. Cocheres, issued on December 29, 2003.  The Complainant did not serve a copy of his Exceptions upon PECO Energy Company (PECO).  The Exceptions were served upon PECO by Secretarial Letter dated February 2, 2004.  PECO did not file Reply Exceptions.
History of the Proceeding



On May 6, 2003, the Complainant filed a Formal Complaint against PECO wherein he alleged a billing dispute and requested a payment arrangement.  


We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on March 20, 2003, at Case Number 1315069.  By way of that Decision, BCS noted that the Complainant stated that he contacted PECO on or about February 20, 2001 to request discont​inuance of service at the third floor of 1825 South 8th Street, Philadelphia, Pa.  BCS continued that the Complainant stated that he was incarcerated at that time and would contact PECO again to make the same request.  


BCS found that on March 31, 2003, the Complainant called PECO and was informed that PECO did not discontinue his service on February 20, 2001, because they were unable to verify his identity.  BCS directed that PECO issue a final bill to the Complainant for service at the third floor of 1825 South 8th Street, Philadelphia, Pa. with termination effective April 18, 2001.  BCS directed that PECO cancel billing from April 18, 2001 to January 31, 2003.


On June 27, 2003, PECO filed an Answer to the Complaint wherein it denied the allegations contained in the Complaint.  PECO, in the Answer, alleged that the Complainant owed his final balance of $2369.81.  On December 3, 2003, a hearing was held before ALJ Cocheres.  The Complainant failed to participate at the hearing.  The Respondent was represented by counsel.  On December 29, 2003, the ALJ issued his Initial Decision which dismissed the Complaint with prejudice due to the Complainant’s failure to appear at the hearing. 
Discussion


The ALJ made five Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ found that the Complainant had proper notice of the hearing in this matter.  The ALJ dialed the telephone number that he Complainant listed in his Complaint at 2:00 p.m. December 3, 2003.  The ALJ noted that the phone was answered by a man who stated that the Complainant was “out of town.”  



The ALJ continued that the Complainant did not participate at the hearing, nor did he offer an excuse for his absence.  The ALJ recommended that the Complaint be dismissed with prejudice for failure to appear at the hearing and prosecute his case.  (I.D. at 2-3).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The Complainant’s Exceptions consists of a two-page handwritten document.  In his Exceptions, the Complainant alleges that he was “out of town on personal business, family illness.”  The Complainant’s Exceptions do not explain why the Complainant made no effort to contact the ALJ either before or after the hearing to request a continuance.  The Complainant requests another hearing.


As the proponent of a rule or order, the Complainant in this proceeding, bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. Ct. 1990).  


We find that the Complainant’s Exceptions do not rise to a level that would cause us to reopen this matter and grant another hearing.  In Charles Nichols III v. Bell Telephone Company of Pennsylvania, docketed at C-00956667, (Order entered August 4, 1995), the Commission held that the Complaint’s failure to attend the hearing was due to his own lack of diligence, rather than unavoidable circumstances.  In the matter before us, we reach the same conclusion.  We find that the Complainant had ample notice of the date and time of the hearing.  The Com​plainant’s claim of family illness emergency does not explain why the Complainant did not contact the ALJ before the hearing to ask to have the hearing rescheduled or after the hearing to explain his absence.  Based upon the foregoing discussion, we will deny the Complainant’s Exceptions.



Due to his failure to participate at the hearing, the Complainant failed to meet his burden of proof pursuant to Section 332(a) of the Code.  Accordingly, we will dismiss this Complaint with prejudice consistent with our action in Jefferson v. UGI Utilities, Inc. docketed at No. Z-00269892 (Order entered December 26, 1995).


The Initial Decision adopts the BCS Decision of March 20, 2003.  As noted previously herein, BCS directed that PECO issue a final bill to the Complainant for service at the third floor of 1825 South 8th Street, Philadelphia, Pa. with termination effective April 18, 2001.  In its Answer, PECO computed that amount to be $2,369.81, which reflects the cancellation of $588.58 in billing ordered by the BCS.  The Complainant requested that a payment plan be established.  We are mindful that a payment arrangement for a final payment cannot be ordered by the Commission.  See, Homol v. Columbia Gas of Pennsylvania, Docket No. Z‑00297935 (Order entered August 28, 1992).  

Accordingly we find that the amount of $2,369.81 is immediately due and payable to PECO.

Conclusion


Based upon the foregoing discussion, we deny, the Exceptions of the Complainant and adopt the Initial Decision.  THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Stanley Brewington are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is hereby adopted by this Opinion and Order.



3. 
That the final bill of $2,369.81 to Stanley Brewington for service at the third floor of 1825 South 8th Street, Philadelphia, Pa. with termination effective April 18, 2001 is immediately due and payable to PECO Energy Company.



4.
That the Formal Complaint docketed at C-20030227is dismissed with prejudice. 







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 10, 2004
ORDER ENTERED:  September 13, 2004
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