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HISTORY OF THE PROCEEDING



On February 24, 2004, Ms. Sandra Liu (“Complainant”) filed a Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against PPL Electric Utilities Corporation (“PPL” or “Respondent”), alleging that the Respondent’s electric transmission wires fell causing power loss and damage to Complainant’s VCR, television and computer.  Complainant requests that PPL be ordered to pay her $250.00 deductible for her insurance claim on the damage she suffered caused by the fallen transmission wires.



On March 29, 2004, Respondent filed its Answer with New Matter and Preliminary Motion admitting to mechanical failure of a PPL primary conductor causing fallen wires from PPL’s utility pole and a partial power outage.  PPL denied all other material allegations of the Complaint and requested the Complaint be denied as PPL is not liable or responsible for any alleged property damage suffered by Complainant pursuant to its tariff Rule 4.F(1), or be dismissed for lack of jurisdiction.  



Complainant did not file a response to the Preliminary Motion.  The 10-day response period has passed, and the matter is now ready for decision.
DISCUSSION


Commission regulations provide for the filing of a preliminary motion.  52 Pa. Code § 5.101.  When considering a preliminary motion, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18 1994).



In deciding whether to grant a preliminary motion, the Commission must assume that the facts alleged in the complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  Furthermore, the Commission looks to the proponent of the preliminary motion, here PPL, to carry the burden of proof.    



The subject matter of the Complaint is the fallen wires from PPL’s transmission pole caused a power outage, resulting in damage to Complainant’s VCR, television and computer for which Ms. Liu seeks compensation.     



While Respondent admitted to the fallen transmission wire and a partial power outage, PPL denies all other material claims in the Complaint.  Respondent alleged as New Matter that the Commission does not have jurisdiction over property damage claims against public utilities arising from the failure to provide adequate service.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 10, 383 A.2d 791, 795 (1977).  Respondent also referred to its tariff Rule 4.F(1) as controlling and applicable to the Complaint.  Respondent asserted that under its tariff Rule 4.F(1) PPL cannot guaranty continuity of electric service and, therefore, is not subject to any liability, penalty or payments for or on account of any such interruption or curtailment of service at the consumer’s premises.  Respondent stated pursuant to its tariff Rule 4.F(1), PPL is not liable or responsible for any alleged property damage suffered by Complainant.   Respondent attached the tariff Rule 4.F(1) as an Exhibit A to its Answer with New Matter and PPL requests that the Complaint be denied.  Regarding the Preliminary Motion, Respondent again asserted the Commission’s lack of authority or jurisdiction over the Complaint because damages are sought as relief by the Complainant.  PPL requests that the Complaint be dismissed for lack of jurisdiction.



The damage claim requested by Ms. Liu is to compensate for a $250.00 insurance deductible covering the alleged damaged property at issue.  Compensatory damages compensate the victim in money for a suffered loss to property through the unlawful act or omission or negligence of the wrongdoer.  Black’s Law Dictionary 204 (Abridged 5th  ed.,1983). Clearly, Complainant is seeking compensatory damages.  



Feingold, supra states, 
[T]he statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Nor can we find an express grant of power from which the power to award such damages can be fairly implied.… the Legislature did not intend for the PUC to have such power.


*

*

*

… preservation of remedies clauses, by leaving traditional judicial remedies, such as damages in the hands of the courts, make comprehensible the Legislature’s failure to grant to the PUC the power to award damages.… a complaint by appellant to the PUC seeking damages could not have resulted in an award by the PUC even if that agency had determined the complaint to be meritorious.… remedial and enforcement powers vested in the PUC by the Public Utility Law were designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a complainant. 

383 A.2d 791, 794-95 (1977).


Critical to this analysis is the relief sought by Ms. Liu.  The allegations of the Complaint read in the broadest sense might include the utility violating Section 1501 of the Pennsylvania Public Utility Code by failing to provide safe and adequate service.  66 Pa. C.S. § 1501.  In that instance, the Commission has the power to hear the Complaint.  However, the Commission would not be able to award damages and would be constrained to imposing a fine or penalty upon the utility.  Seidel v. Ralph G. Smith, Inc., 49 Pa. PUC 557, 1975 Pa. PUC LEXIS 7 (1975).



The heart of the issue in this Complaint is Ms. Liu’s specific request for compensatory damages.  Feingold and Seidel prohibit the Commission from awarding such relief.  Pursuant to Commission regulations, the Complaint should be dismissed for lack of Commission authority to provide the requested relief.  52 Pa. Code § 5.103(d)(3).  The request to deny the Complaint pursuant to PPL tariff Rule 4.F(1) is moot finding grounds for dismissal for lack of jurisdiction applicable.  


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by PPL Electric Utilities Corporation seeking dismissal of the Complaint filed by Sandra Liu at PUC Docket No. C-20042513, is granted.



2.
That this matter is closed.

Dated:
 August 26, 2004



_______________________________








Angela T. Jones







Administrative Law Judge
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