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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Tyrone L. Kennedy (Complainant) filed on February 13, 2004 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen, issued on January 27, 2004.  The Complainant did not serve a copy of his Exceptions upon Philadelphia Gas Works (PGW).  The Exceptions were served upon PGW by Secretarial Letter dated March 15, 2004.  PGW filed Reply Exceptions on March 25, 2004.
History of the Proceeding



On February 27, 2003, the Complainant filed a Formal Complaint against PGW wherein he alleged a billing dispute.  Specifically, the Complainant alleged inter alia, that his gas bills have been too high since 2001.  The Complainant argued that his gas bills should not exceed $1,000.00 in a year. 


We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on November 5, 2002, at Case Number 0999560.  By way of that Decision, BCS waived late payment fees of $351.62 and thereafter required the Complainant to pay current bills when due plus $25.00 per month toward the arrearage.  As of March 19, 2003, the Complainant owed PGW $2,081.99.


PGW filed an Answer to the Complaint on March 31, 2003, wherein it denied the allegations contained in the Complaint.  PGW averred that there is an Automatic Meter Reading device (AMR) installed at the property; that Complainant’s bills are based upon actual usage; and that his historical usage is consistent.  On December 15, 2003, a hearing was held before ALJ Smolen in which both the Complainant and PGW participated.  


On January 27, 2004, the ALJ issued an Initial Decision wherein he recommended that the Complaint be dismissed, directed that a termination avoidance payment be made to bring the Complainant current on the existing payment arrangement and directed that the existing payment arrangement be maintained.  As noted previously herein, the Complainant filed Exceptions
 to the Initial Decision and PGW filed Reply Exceptions.
Discussion


The ALJ made fifteen Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



Based upon his review of PGW Exhibit No. 2, the ALJ concluded that the Complainant’s consumption of gas for each year from September 14, 1996, through September 5, 2003 is relatively constant.  The ALJ further found that increases in gas consumption could be explained by increases in the number of heating degree days
.  Additionally, the ALJ found that there were three occupants of the home and that the thermostat was set between seventy-five and eighty degrees.  The ALJ also pointed out that there were three rate increases during the period September 14, 1996, through September 5, 2003. The ALJ found further that the bills were based upon actual readings due to the presence of an AMR.  (I.D. at 5).


Based upon his findings, the ALJ recommended that the Complaint be dismissed.  The ALJ recommended that a catch-up payment be calculated according to our previous action in Claypool v. T.W. Phillips Gas & Oil Company, docketed at Z‑00248730, (Opinion and Order entered December 22, 1995) (Claypool), as amended by Stammel v. PG Energy, a Division of Southern Union Company, C‑20027994 (Opinion and Order entered May 21, 2003) (Stammel).  


The ALJ recommended that the Respondent be directed to issue a bill to the Complainant within fifteen days of the entry date of the final Commission Order for the sum of the missed consumption payments since the issuance of the BCS Decision.  The ALJ did not recommend a number of days that the Complainant should be permitted to pay the bill issued for the missed consumption.  (I.D. at 6).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The Complainant’s Exceptions consist of a one page handwritten document wherein he essentially restates his belief that his gas bill is too high.  Specifically, the Complainant states that he is “having problems with his gas bill.”  The Exceptions do not address any particular finding or recommendation of the ALJ except to disagree with his recommendation to dismiss the Complaint.


In its Reply Exceptions, PGW states that the thrust of the Complainant’s Exceptions is that he is still having problems paying his gas bills.  PGW cites Mary Frayne v PECO Energy, docketed at C-20029005 (Order entered September 10, 2003) (Frayne), to support the proposition that even though a utility has the discretion to provide the customer with more than one payment arrangement, it is not required to do so absent a change in circumstances.  PGW continues that despite its request, Complainant has not provided it with any income or expense data that would support a finding of changed circumstance.  


As the proponent of a rule or order, the Complainant in this proceeding, bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. Ct. 1990).  


In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), we found that a complainant in a high-bill dispute can establish a prima facie case with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If the Complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.



Our examination of the evidentiary record in this matter leads us to conclude that the Complainant has not met his burden of proving that his bills are incorrect.  First, the Complainant has not provided any evidence to support his assertion that his bills are incorrect.  Second, the Complainant alleged that all of his bills are high, but has not shown any disparity that indicates billing abnor​malities.  Third, the record evidence indicates that the Complainant could have used the amount of gas for which he was billed.  We arrive at that conclusion based upon the facts that: 1) the Complainant’s thermostat was set between seventy-five and eighty degrees, and 2) the Complainant uses gas for cooking and has a gas water heater.  Finally, we take cognizance of the fact that the home is equipped with an AMR.  Based upon the foregoing discussion, we shall dismiss the portion of the Complaint which deals with the allegation of incorrect billing for failure to meet the burden of proof.


Next, we agree with PGW regarding its application of Frayne in this proceeding.  In Frayne, we found as follows:

A utility certainly has the discretion to give more than one arrangement, but it is not required to do so unless there is a change in circumstances.  A utility should not exercise its discretion to offer multiple payment arrangements, unless there is a change in circum​stances.  By way of example and not limitation, changes in circum​stances could include a showing that there has been a change of income level or other relevant matters.  By this comment, we expressly do not approve of the practice of permitting additional payment arrangement requests based only upon the passage of time.  
(Frayne at 6).



In the matter before us, the Complainant provided no income or expense data that would meet the criteria articulated in Frayne.  Accordingly, we will not grant the Complainant another repayment plan.  The terms of the Complainant’s payment arrangement shall remain at the level recommended by the ALJ and the BCS of budget bills plus $25.00 toward the arrearage with waiving of late penalty changes as long as the Complainant complies with the terms of this payment agreement.


Finally, we agree with the ALJ’s recommendation to be directed to issue a bill to the Complainant within fifteen days of the entry date of the final Commission Order for the sum of the missed consumption payments since the issuance of the BCS Decision consistent with our action in Claypool as amended by Stammel.  The Complainant shall be given sixty days to pay the bill issued for the missed consumption.  
Conclusion


Based upon the foregoing discussion, we deny, the Exceptions of the Complainant and adopt the Initial Decision to the extent consistent with this Opinion and Order.  THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Tyrone L. Kennedy are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is hereby adopted to the extent consistent with this Opinion and Order.



3. 
That Philadelphia Gas Works shall issue a bill to Tyrone L. Kennedy for the amount which represents the missed consumption payments resulting from non-compliance with the BCS Decision dated November 5, 2002, within fifteen (15) days of the date of entry of this Opinion and Order.  


4.
That the bill issued in accordance with Ordering Paragraph No. 3 will be due and payable by Tyrone L. Kennedy within sixty (60) days of issuance.  


5.
That, thereafter, Tyrone L. Kennedy shall pay to Philadelphia Gas works monthly budget bills, plus twenty five dollars ($25.00) per month toward the overdue amount owed to Philadelphia Gas Works.


6.
That as long as Tyrone L. Kennedy adheres to the payment schedule stated in this Opinion and Order, Philadelphia Gas Works shall not assess any late payment charges or penalties and is enjoined from suspending or terminating his utility service, except for valid safety or emergency reasons.


7.
That if Tyrone L. Kennedy fails to keep the payment arrangement stated in this Opinion and Order, Philadelphia Gas Works is authorized to suspend or terminate service in accordance with the Commission’s Regulations at Chapter 56 of Title 52 of the Pennsylvania Code.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 10, 2004
ORDER ENTERED:  September 13, 2004
	� 	We note that the instant Exceptions are not in compliance with Sec�tion 5.533(b-c) of our Regulations, 52 Pa. Code 5.533(b-c).  Noting the Complain�ant’s pro se status in these proceedings, we will waive the requirements of 52 Pa. Code 5.533 (b-c) and entertain the Exceptions as filed.  Section 1.2(c) of our Regulations, 52 Pa. Code §1.2(c).





		� 	Degree days are defined as an index of energy consumption for heating, which indicates the number of degrees the average temperature drops below sixty-five degrees.  For example, if the average temperature is sixty-three degrees on a given day, two degree days would be recorded for that particular day.
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