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history of the proceedings
On December 12, 2003, James Madonna (“Complainant”) filed a formal complaint against Comcast Phone of Pennsylvania LLC (“Respondent” or “Comcast”).   The complaint raised issues about the manner in which Comcast transferred Mr. Madonna’s residential telephone service from one location to another.  He asks that the Commission impose a fine on Comcast for providing unreasonable service and direct Comcast to credit his account for a period of time when he went without telephone service.

Comcast filed an answer to the complaint on January 20, 2004 denying the allegations and claiming that it was not able to transfer Mr. Madonna’s service as he requested because of circumstances beyond Comcast’s control.  Comcast also stated that it had made appropriate credits to the Complainant’s account.

After undergoing mediation review, the matter was the subject of a telephonic hearing which was held on June 21, 2004.  Mr. Madonna represented himself at that hearing and Comcast was represented by counsel.  The record consists of a 29-page transcript of the hearing.  There were no exhibits introduced and no briefs submitted.  The record closed on July 19, 2004 upon completion of the transcript.

For the reasons stated following the findings of fact, I conclude that the Complainant has failed to meet his burden of proving that Comcast provided unreasonable service.

findings of fact
1. The Complainant, James Madonna currently resides at 156 Cedar Ridge Drive, Monaca, PA 15061.

2. In October of 2003, Mr. Madonna inquired of Comcast whether it could transfer his telephone service from his home on High Street in Monaca to his newly constructed home on Cedar Ridge.  (Tr. 6)

3. Comcast advised Mr. Madonna that transfer of his phone service could be done as he requested, and on November 3, 2003 Comcast accepted his order to make the transfer.  (Tr. 6, 17)
4. Comcast’s Customer Service Department informed Mr. Madonna that his service would be transferred on November 17, 2003 between 8:00 a.m. and 11:00 a.m.               (Tr. 6, 12)
5. On November 17, 2003, Comcast disconnected telephone service to the Complainant’s High Street residence but did not activate service at the new residence.  (Tr. 6, 7) 
6. When the Complainant called Comcast’s Customer Service hotline, he was informed that the company did not have an order to install the new service on November 17th.  Rather, it had an order to install the new service on December 17th.  (Tr. 7, 13)
7. After several more calls to Comcast on November 17th, the company restored telephone service to the Complainant’s old address.  Even though he did not live at that location, the Complainant had access to the telephone there and was able to check his messages.  (Tr. 7)

8. Later in November 2003, the Complainant arranged for and had Comcast Cable Company install television cable service to his new address.  (Tr. 7)
9. The television cable installer suggested that the Complainant call Comcast again and request telephone service, now that the television cable was installed.  (Tr. 7) 
10. The Complainant called the Respondent and was told that his telephone service could be transferred on December 8, 2003.  (Tr. 8)
11. The Complainant testified that on December 5th, just as on November 17th, Comcast disconnected his service at his prior address but failed to transfer service to his new address.  (Tr. 8)  

12. Comcast’s records indicate that it had no prior order to terminate service on December 5, 2003, but that it did disconnect service on that date after being directed to do so by Mr. Madonna.  (Tr. 20-24)
13. The Complainant testified that he decided to terminate his relationship with Comcast and that he is no longer a customer of the Respondent.  (Tr. 8)  The Complainant did not specify when he notified Comcast of his decision to terminate service, but the date on the complaint filed with the Commission is December 8, 2003.
14. Comcast’s witness testified that the Complainant’s new house on Cedar Ridge Drive had not previously been serviced by Comcast and that a problem with an underground cable at the site required Comcast to coordinate with Verizon technicians in order to install the requested service.  (Tr. 12)

15. The Comcast technician who went to install telephone service to the Complainant’s new house on November 17th was not aware of the underground cable problem.  (Tr. 12)

16. Comcast records do not indicate that any appointment had been made to install the subject service on the December 5th date referred to by Mr. Madonna in his testimony.  (Tr. 13)

17. Comcast admits that it did have appointments on November 17th and December 17th to install the requested service.  (Tr. 13, 14)

18. Both parties agree that on December 5, 2003, Comcast offered to install the service on December 8, 2003, but that Mr. Madonna refused the offer and opted to obtain service elsewhere.  (Tr. 8, 14)

19. Comcast has credited Mr. Madonna’s account for all telephone service charges assessed during the time he could not use his telephone.  Mr. Madonna is satisfied with the financial adjustment.  (Tr. 5)

20. Comcast’s witness testified that, unless there was a medical emergency situation or the like, Comcast does not provide temporary cell phone service to customers who are left without telephone service because of problems with Comcast’s facilities.  (Tr. 18)

discussion
The record in this case describes the frustration experienced by Mr. Madonna in trying to have his telephone service transferred from his old home to his new home.

The Respondent acknowledges that the transfer of service, though later aborted by the Complainant due to this frustration, was not going smoothly.  Comcast apologized to Mr. Madonna for the inconvenience caused by the series of incidents, and it removed charges for the time when service was interrupted or unavailable. 

The issue before the Commission is whether or not, under the circumstances of this case, Comcast provided Mr. Madonna with “adequate, efficient, safe, and reasonable service” as required by the Public Utility Code.  (66 Pa. C.S.A. §1501)

Section 1501 of the Code reads, in relevant part as follows:

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission…”  66 Pa. C.S.A. §1501
The reasonableness of an action is a subjective determination which must be made upon the findings of fact.  The Complainant, as the party seeking affirmative relief from the Commission, bears the burden of showing that the Respondent rendered unreasonable service in this case.  I find that Mr. Madonna has failed to satisfy that burden.  

According to Mr. Madonna’s testimony there were two separate occasions when Comcast disconnected his telephone service at one location before discovering it was technically impossible to initiate that service at his new residence.  He claims that these events happened on November 17, 2003 and again on December 5, 2003.  If this was in fact the sequence of events, I would have little trouble in concluding that Comcast had indeed provided unreasonable service.  It is one thing to run into a problem and not be able to provide a timely transfer of service.  It is quite another matter if the situation repeats itself.  The first occurrence could be deemed unexpected.  A second could only be characterized as carelessness.  But, the record in this case raises doubts about Mr. Madonna’s account of what transpired.
It is the December 5, 2003 attempted transfer of service that raises doubts about the type of service provided by Comcast.  According to Comcast’s records, there was no agreement that the sought after transfer of service had been scheduled for that date.  And, Comcast’s records are in agreement with every other aspect of the testimony provided by Mr. Madonna.  I am led to conclude that Comcast had never agreed in advance to transfer the subject service on December 5th.  Comcast’s records show, and the Complainant agrees, that Mr. Madonna on that date directed service to be terminated altogether.  That is the date on which the Complainant became so frustrated with the inconveniences caused by the first aborted transfer that he directed Comcast to cease telephone service altogether and he sought an alternate telephone service provider.
I find that Comcast had scheduled the initial transfer on November 17, 2003 but was unable to do so at that time due to the unexpected difficulty with an underground cable at a site that had previously not been provided telephone service.  I further find that the company’s response to this development cannot be considered to be unreasonable.

conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof in this matter.
3. The Complainant has failed to meet the burden of proof.
order

THEREFORE,

IT IS ORDERED:

That the complaint of James Madonna v. Comcast Phone of Pennsylvania LLC at Docket No. C-20032197 is dismissed for failure to meet the burden of proof.
Date:  August 23, 2004



_______________________








Fred R. Nene








Administrative Law Judge
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