BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Deborah M. Arbutiski




:








:


v.





:

Z‑01401934







:


Duquesne Light Company.



:

INITIAL DECISION

Before

James D. Porterfield
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


The complaint, filed November 10, 2003, appears to be an appeal from a decision on informal complaint by the Commission’s Bureau of Consumer Services (BCS). The decision required Deborah Arbutiski (Arbutiski or Complainant) to pay a CAP (customer assistance program) catch-up amount of $244.94 by November 22, 2003, and to pay, monthly, the regular CAP amount, beginning with the bill due in December 2003. This decision dismisses the complaint of Deborah M. Arbutiski because she is neither a current customer of nor applicant for service from Duquesne Light Company.


Duquesne Light Company (DLC or Respondent) answered the complaint and requested, as new matter, that an interim payment order issue to enforce the BCS decision. The Interim Payment Order issued December 16, 2003, and was served using the United States Postal Service (USPS).


Following notice of the telephone hearing,
 scheduled for July 19, 2004, at 10 a.m., the assigned presiding officer, ALJ James D. Porterfield, issued a Prehearing Order, which was served on the parties using USPS. The Prehearing Order was returned marked “undeliverable.”


At the scheduled time for the hearing, and shortly thereafter, the ALJ attempted to contact the Complainant by using the home telephone number provided on the Formal Complaint Form (724-775-6043). The call elicited a message indicating that the “number” had been disconnected and no further information was available. DLC furnished another telephone number for the Complainant, i.e. 724-774-1468. Using that number to contact the Complainant had the same result as the earlier calls to 724-775-6043. The hearing was convened without the appearance of the Complainant.



Regina M. Sestak, Esquire, appeared on behalf of DLC and offered the testimony of James Pool, Regulatory Analyst, who sponsored the following listed eleven exhibits:
DLC Exh. No. 1, an account statement for Arbutiski at a former residence at 1307 4th Ave., Beaver Falls, Pa., showing a final balance of $410.49, which was transferred to the next account.

DLC Exh. No. 2, an account statement for Arbutiski at another  former residence at 300 4th St., Apt. 503, Ambridge, Pa., showing a final balance of $484.28, which was transferred to the next account.
DLC Exh. No. 3, an account statement for Arbutiski  at another  former residence at 500 7th Ave., Freedom, Pa., showing a final balance of $78.34, which was transferred to Arbutiski’s account at 3436 Broadhead Rd., Monaca, Pa.

DLC Exh. No. 4, an account statement for Arbutiski  at 3436 Broadhead Rd., Monaca, Pa., Arbutiski’s final account with DLC; the account shows a balance of $170.45.
DLC Exh. No. 5, Usage Comparison Report for Arbutiski at 500 7th Ave., Freedom, Pa.
DLC Exh. No. 6, Usage Comparison Report for Arbutiski at 3436 Broadhead Rd., Monaca, Pa.

 DLC Exh. No. 7, Chronological Summary of PUC Orders & Payment Arrangements.
DLC Exh. No. 8, data from the BCS decision issued October 29, 2003, at BCS Decision #1498950, requiring Arbutiski to pay a CAP (customer assistance program) catch-up amount of $244.94 by November 22, 2003, and to pay, monthly, the regular CAP amount, beginning with the bill due in December 2003.

DLC Exh. No. 9 shows that Arbutiski entered the CAP on March 24, 2003, and was removed from the program when she canceled service on May 18, 2004.
DLC Exh. No. 10 shows that when Arbutiski canceled service at 500 7th Ave., Freedom, Pa., a forwarding address of 3436 Broadhead Rd., Monaca, Pa., was furnished to DLC.
DLC Exh. No. 11 shows that when Arbutiski canceled service at 3436 Broadhead Rd., Monaca, Pa., effective May 18, 2004, she did not furnish DLC with a forwarding address.


The record of the proceeding includes the interim payment order and the prehearing order; the exhibits identified and described, above; and the tape recording of the proceeding.
 The record closed July 19, 2004. Briefs were not filed.
FINDINGS OF FACT
1. At the time DLC answered the complaint, the Complainant was the billing responsible party for electric utility service being furnished by DLC to 500 7th Ave., Freedom, Pa. (DLC Exh. No. 1.)



2.
On January 6, 2004, DLC transferred $78.34 from Arbutiski’s account at 500 7th Ave., Freedom, Pa., to another account at 3436 Broadhead Rd., Apt. 4, Monaca, Pa. (DLC Ex. Nos. 3 and 4.)


3.
Effective May 18, 2004, Arbutiski canceled her residential electric utility service from DLC; Arbutiski did not furnish DLC with a forwarding address, and has not applied for electric utility service since canceling her service. (DLC Ex. No. 11.)


4.
On or about May 18, 2004, DLC issued Arbutiski a final bill in the amount of $170.45. (DLC Ex. No. 4)



5.
DLC’s pre‑filed, proposed exhibits for the hearing on July 19, 2004, were sent to Arbutiski using the United States Postal Service and both Arbutiski’s Freedom, Pa., and Monaca, Pa., addresses; both mailings were returned to DLC as “undeliverable, with no forwarding address available.” 
DISCUSSION


Deborah M. Arbutiski, the Complainant, did not appear for the scheduled telephone hearing on her complaint. She could not be contacted for the scheduled hearing using the telephone number she provided on the Formal Complaint Form. Both the Telephone Hearing Notice and the Prehearing Order, mailed to the Complainant using the address that the Complainant furnished on the Formal Complaint Form, cautioned the Complainant that she might “lose the case” if she did not take part in the hearing and present evidence on the issues raised. Moreover, the Prehearing Order advised the Complainant that if she expected to be contacted by the use of a telephone number different from the telephone number on the Telephone Hearing Notice, she must contact the presiding officer and furnish that number. The Prehearing Order was returned by the United States Postal Service with the following notation: “Return to sender, moved left no address, unable to forward, return to sender.”
Both the Telephone Hearing Notice and the Prehearing Order were mailed to the Complainant using the address furnished on the Formal Complaint Form.
 Using all reasonably available means to provide a complainant with notice of the date, time, and place or mode for a hearing—to provide the complainant an opportunity to be heard on the matters put at issue by the pleadings—is tantamount to providing a complainant with procedural due process, a legal right of parties to adversarial proceedings. The Complainant had ample opportunity to notify the Commission of her current address or telephone number. She did neither one.
A person, like the Complainant, who brings a complaint against a jurisdictional public utility, under section 701 of the Public Utility Code, as amended (66 Pa.C.S. §§101–3316), incurs the burden of proving by a preponderance of the evidence adduced at hearing those facts necessary to support the relief sought. To prevail on a complaint, a complainant must demonstrate, according to statutory‑ or decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Section 332(a) of the Public Utility Code is construed and applied by the Commission to require a party seeking affirmative relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing or coming forward with the evidence and to bear the ultimate burden of persuading the Commission by a preponderance of substantial evidence that the relief sought is justified under the circumstances.

Because neither Arbutiski nor a qualified representative appeared for the hearing or prosecuted the complaint, the Complainant failed to satisfy her burden of proof regarding any issue raised by the complaint.

The Complainant appears to have intended to appeal a BCS decision that prescribed a special monthly budget amount for her to pay. Because neither the Complainant nor an authorized representative appeared for the hearing—and consequently failed to adduce any evidence in support of any claim—the complaint is denied and dismissed with prejudice.
 Prejudice here means only that the Complainant cannot again, by a formal complaint, raise the same issues against the same Respondent.

If a complainant is no longer a customer of a jurisdictional public utility, it is not appropriate to prescribe a payment arrangement, to affirm a BCS decision, or to order a deficiency payment arising under the BCS decision.
 Under the circumstances presented, the entire balance on the account, owed by the Complainant to the Respondent, is immediately due. If the Complainant seeks jurisdictional utility service from the Respondent, then the provisions contained in Section 56.191 to Title 52 of the Pennsylvania Code, 52 Pa. Code §56.191, become applicable.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter of this proceeding and over the Respondent.



2.
There is no evidence to support a conclusion that Duquesne Light Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.



3.
Deborah M. Arbutiski failed to appear for the scheduled hearing and to prosecute her complaint; thus, there is no evidence of record to support granting any relief sought by her complaint.


4.
Using all reasonably available means to provide a complainant with notice of the date, time, and place or mode for a hearing—to provide the complainant an opportunity to be heard on the matters put at issue by the pleadings—is tantamount to according procedural due process to the complainant.


5.
If a complainant has been accorded procedural due process by using all reasonably available means to provide the complainant with notice of the date, time, and place or mode for a hearing—to provide the complainant an opportunity to be heard on the matters put at issue—and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, then the formal complaint must be denied and dismissed with prejudice.


6.
If a complainant is neither a customer of a jurisdictional public utility nor an applicant for service, a payment arrangement must not be ordered for payment of the balance on the account.

7.
If a complainant is neither a customer of a jurisdictional public utility nor an applicant for service at the time of a lawfully convened hearing on a formal complaint, the entire balance on the account is immediately due.
ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Deborah M. Arbutiski v. Duquesne Light Company, at Docket No. Z‑01401934, is denied and dismissed with prejudice because the Complainant was not, at the time of the hearing on the formal complaint, a ratepayer of record of Duquesne Light Company’s, the involved jurisdictional public utility, and because the Complainant failed to appear for the hearing and produce evidence in support of her claim.
2.
That the balance on the account of Deborah M. Arbutiski, as of May 18, 2004, is immediately due.
3.
That the complaint proceeding captioned Deborah M. Arbutiski v. Duquesne Light Company, at Docket No. Z-01401934, is terminated and the record to be marked “closed.”

Dated:  August 25, 2004

















James D. Porterfield







Administrative Law Judge
� 	The Telephone Hearing Notice, Prehearing Order, and Interim Payment Order were sent to Deborah M. Arbutiski, 500 7th Street, Freedom, PA 15042, the address shown on the Formal Complaint Form.





� 	The hearing was conducted under 52 Pa. Code §56.174, which permits hearings to be tape recorded.


� 	Schneider v. Pa. P.U.C, 479 A.2d 10 (Pa. Cmwlth. 1984); Fusaro v. Pa. P.U.C, 382 A.2d 794 (Pa. Cmwlth. 1978); Township of Middleton v. Institute District of The County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (1973).





� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); see, also, Section 704 of the Administrative Agency Law, 2 Pa.C.S. §704; Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987); North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	Darling v. Philadelphia Electric Company, Docket No. F�00161139, Order entered November 16, 1993; Jefferson v. UGI Utilities, Inc., Docket No. Z�00269892, Order entered December 26, 1995.





� 	Tracy L. Bollinger v. Duquesne Light Company and The Peoples Natural Gas Company, Docket No. Z�00377307, Order entered April 29, 1998, citing Ruth Ann DeAngelo v. P.G. Energy Company, Inc., Docket No. C�00968726, Order entered August 26, 1997. See, also, Betty Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z�00248730, Order entered December 22, 1995.
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