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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Marie Jackson (Complainant) filed on July 27, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on July 15, 2004.  The Complainant failed to serve a copy of her Exceptions upon Philadelphia Gas Works (PGW).  The Exceptions were served upon PGW by Secretarial Letter dated August 17, 2004.  PGW filed Reply Exceptions on August 27, 2004.
History of the Proceeding



On October 30, 2003, the Complainant filed a Formal Complaint against PGW wherein she alleged a financial inability to pay her utility bills.  The Complaint was occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on July 17, 2003, at No. 1415916, BCS directed the Complainant to pay current monthly budget bills when due, plus $20.00 per month toward the arrearage.



On January 8, 2004, PGW filed an Answer to the Complaint wherein it denied the major allegations in the Complaint
.  On June 16, 2004, ALJ Nguyen conducted a hearing.  The Complainant participated pro se at the hearing.  PGW was represented by counsel.



On July 15, 2004, ALJ Nguyen issued his Initial Decision wherein he recommended that the Complaint be dismissed and that the payment plan proposed by PGW which requires the Complainant to pay budget bills (currently $148.00) when due, plus $41.00 per month toward the arrearage be adopted.  As noted previously, the Complainant filed Exceptions and PGW filed Replies thereto.
Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. Ct. 1990).  


The ALJ made eight Findings of Fact and reached one Conclusion of Law.  The Findings of Fact and the Conclusion of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ found that the Complainant complied with the BCS-recommended payment plan under appeal.  (I.D. at 2; Finding of Fact No. 6).  The ALJ found that the Complainant resides with her husband and three children, ages 21, 12 and 11.  The Complainant’s household income consists of her salary of $896.00 per week ($3,584.00 per month).  The Complainant’s husband was laid off and her adult son has a disability and does not work.  (I.D. at 2-3).



The ALJ pointed out that a budget bill is not a fixed amount, and is the average cost of gas over a twelve-month period.  The ALJ continued that the amount of the bill may increase or decrease based upon the customer’s consump​tion.  The ALJ commented that budget bills encourage conservation and prevents customers from sliding further into financial difficulties.  (I.D. at 4).


In her Exceptions, the Complainant outlined further financial problems.  Specifically, the Complainant indicated that foreclosure proceedings have been instituted against the family home.  In its Reply Exceptions, PGW cites Frayne v. PECO Energy Company, Docket No. C-20029005 (Order entered December 23, 2003) (Frayne), for the proposition that a utility may provide a customer with more than one payment arrangement but is not required to do so absent a change in circum​stances.  PGW continues that mortgage foreclosure does not rise to the level of a change in circumstance as articulated in Frayne.



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  The resolution of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  


We first will address the issue of granting a different payment arrangement to the Complainant.  Pursuant to Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement.  We find that in the matter before us, no allegation concerning a change in income has been made.  The instant Complaint appears to be occasioned by the Complain​ant’s dissatisfaction with the fluctuation in her budget bill amount due to variations in her consumption.  Based upon the foregoing discussion, we conclude that the Complainant did not meet her statutory burden of proof in this matter.


However, pursuant to Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), the period over which an overdue balance may be amortized is deter​mined by the income level of the customer.  Section 1405(b)(2) states that a customer with a monthly income that exceeds 150% of the FPL, but is less than 250% of the FPL shall have two years to resolve the unpaid arrearage.  The Complainant’s monthly household income is $3,584 which exceeds 150% of the Federal Poverty Level (FPL) but is less than 250% of the FPL
.  



Accordingly, we will direct the Complainant to pay monthly budget bills when due, plus a monthly amount calculated to resolve the overdue balance in a two-year period.  We will also adopt the ALJ’s recommendation to not direct that a catch-up payment be made pursuant to our action in Claypool v. T.W. Phillips Gas & Oil Company, at Docket No. Z-00248730, (Order entered December 22, 1995), (Claypool), as amended by Charles Stammel v. PG Energy, at Docket No. C‑20027994; (Order entered May 21, 2003), (Stammel).  As noted previously herein, the ALJ found that the Complainant is in full compliance with the BCS Decision.
Conclusion


Based upon the foregoing discussion, we deny the Exceptions of the Complainant.  We adopt the Initial Decision of ALJ Nguyen to the extent consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Marie Jackson are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted as modified by this Opinion and Order.



3.
That Marie Jackson shall pay to the Philadelphia Gas Works current monthly budget bills, plus an amount per month computed to resolve the overdue amount owed to PECO Energy Company over a two-year period, pursuant to Section 1405(b) of the Public Utility Code.



4.
That as long as Marie Jackson adheres to the payment schedule stated in this Opinion and Order, the Philadelphia Gas Works is enjoined from suspending or terminating her gas service, except for valid safety or emergency reasons.


5.
That if Marie Jackson fails to keep the payment schedule stated in this Opinion and Order, the Philadelphia Gas Works is authorized to suspend or terminate service in accordance with the Chapter 14 of the Public Utility Code and 56 of the Commission’s Regulations.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 3, 2005
ORDER ENTERED:  February 4, 2005
		� 	PGW requested and was granted an extension of time until January 9, 2004, to respond to the instant Complaint


		� 	150% of the FPL for a family of 5 is $2,753.00.  For a family of 5, 250% of the FPL amounts to $4587.50.
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