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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed August 20, 2003, by Ms. Wanda Austin (Ms. Austin or Complainant) to Administrative Law Judge (ALJ) James D. Porterfield’s Initial Decision, which was issued on July 31, 2003, in the above captioned proceeding.  Reply Exceptions and a Motion to Strike Exceptions were filed on September 2, 2003, by Counsel representing Verizon Pennsylvania Inc (Verizon PA).  

History of the Proceeding



On July 2, 2001, Ms. Austin filed a Formal Complaint (Complaint) against Verizon PA with regard to the manner in which Verizon PA offered and provided Remote Call Forwarding (RCF) Service for seventeen of her business telephone lines.
  


On July 23, 2001, Verizon PA filed its Answer to the Complaint.  In addition, under separate cover, Verizon PA filed a Motion to Dismiss the Complaint for lack of jurisdiction and failure to state a claim for which relief could be granted.


On October 26, 2001, the ALJ convened a telephone Prehearing Conference.  At the end of the Prehearing Conference, due to technical and substantive problems in understanding the Complainant, the ALJ determined that it would be necessary to hold an in-person Prehearing Conference.  


On November 16, 2001, the ALJ issued Interim Order Two, which was issued to compel the Complainant to produce documents and to clarify her Complaint.



On December 10, 2001, the ALJ convened a further in-person Pre-Hearing Conference.



On January 22, 2002, the ALJ issued Interim Order Three to compel the Complainant to produce disputed billing data.


Evidentiary hearings were held on February 28, May 9, and September 23, 2002.  The Complainant appeared pro se.  Verizon PA was represented by Counsel, who offered the testimony of one witness.  After the evidentiary hearing of May 9, 2002, the ALJ issued Interim Order Four to compel the Complainant to make an offer of proof and other matters.



On November 6, 2002, Verizon PA filed a Motion for Admission of its Exhibit Nos. 3–11 Nunc Pro Tunc.  On November 14, 2002, the Complainant filed a Response.  In the Initial Decision, the ALJ granted Verizon PA’s Motion for Admission and also admitted the Complainant’s Exhibit Nos. 2, 3 and 4, and Verizon Exhibit No. 2 into the record because they were inadvertently not admitted into the record during the course of the hearing.  In addition, the ALJ admitted the Complaint and Verizon PA’s Answer into the record as ALJ Exhibit No. 1 and ALJ Exhibit No. 2, respectively, via his Initial Decision.
On November 14, 2002, in response to the ALJ’s directive at the September 23, 2002 evidentiary hearing for the Parties to file something in the nature of a Brief, the Complainant filed a document entitled “For Admission of the September 23, 2002 ALJ’s Interim Order.”  Attached to that November 14, 2002 correspondence was a letter dated October 20, 2002, with the following: (1) a document entitled “Summary of Complaint, Proof of Evidence, and Other Matters,” which contained various attachments, and (2) a document, dated November 14, 2002, entitled “Motion of Wanda Austin For Admission to Reply to Verizon Pennsylvania Inc., Exhibits Nos. 3-11 and the Request for the Secretary James J. McNulty to Review of All [sic] Hearing Transcripts, Especially the May 9, 2002 and the September 23, 2002 PUC Hearings.”  On December 2, 2002, Verizon PA filed (1) its “Response … to the Summary of Complaint Proof of Evidence, and Other Matters Submitted by Wanda Austin Under Letter Dated October 2, 2002, and (2) a Motion … to Strike (1) Portions of Wanda Austin’s ‘Summary of Complaint, Proof of Evidence, and Other Matters’ Dated October 20, 2002 and Her November 14, 2002 Filings.”  


The record of the proceeding includes a Prehearing Conference Order, four interim orders, the exhibits identified above, and a 295‑page transcript of the hearing notes (NT). The record closed Nov. 29, 2002.  Items described above were filed in the place of briefs.



As noted, ALJ Porterfield’s Initial Decision was issued on July 31, 2003.  In his Initial Decision, the ALJ: (1) granted Verizon PA’s Motion to Dismiss the Complaint for lack of subject matter jurisdiction as to those claimed issues involving Internet Service, website design, advertising in classified telephone directories, or breach of contract; (2) granted, with certain exceptions, the Motion of Verizon PA to Strike Portions of Wanda Austin’s “Summary of Complaint, Proof of Evidence, and Other Matters” dated October 20, 2002 and her November 14, 2002 Filings; and (3) directed that the Complaint be denied and dismissed.


Exceptions were filed by the Complainant on August 20, 2003, and Reply Exceptions were timely filed by Counsel on behalf of Verizon PA on September 2, 2003.  In addition, Verizon PA filed a “Motion … to Strike All or Portions of the Exceptions Filed by Wanda Austin.”
Discussion


The ALJ made 46 Findings of Fact (I.D. at 6-14) and reached six Conclusions of Law.  (I.D. at18-19).  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless expressly or by necessary implication they are rejected or modified by this Opinion and Order.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The ALJ accurately described Ms. Austin’s Complaint as follows:

Austin’s complaint, filed July 2, 2001 (as clarified somewhat throughout the proceeding), involves two jurisdictional matters that if shown with competent evidence could result in a finding that Verizon failed to furnish reasonable and efficient service.  First, Austin claims that Verizon improperly began billing her for RCF service long before her local numbers appeared in the various directories. Second, Austin claims that Verizon assigned to her 17 numbers at least some of which had been assigned in the recent past to other customers.  As a result, Austin claims that she was overwhelmed by and billed for errant calls, i.e., people called Austin believing they were calling the former holder of the number dialed.  Austin was billed by her toll‑free service provider for these errant calls.  Austin states that Verizon billed her separately for each of the 17 numbers or accounts.  Only 13 numbers relate to classified directories within Pennsylvania.


More specifically, in his Initial Decision, the ALJ found that in July and August 1999, as a result of solicitations from Verizon’s telemarketing agents, the Complainant ordered 13 RCF lines to be installed in Pennsylvania, two RCF lines in New Jersey and one RCF line in Delaware.  Verizon connected the RCF lines almost immediately after the Complainant subscribed to them, with the majority of the RCF order being completed on August 19, 1999.  (Findings of Fact Nos. 5 and 8).  The ALJ determined that this Complaint proceeding will only pertain to the 13 RCF lines in Pennsylvania.  (I.D. at 16).


The Complainant ordered the RCF service at a time when the installation charge of $82.00 per line was being waived as a promotion.  The $82.00 installation fee was waived in order to promote immediate subscription to RCF service and the Complainant fully understood that there would be a two- to four-month time lag between the time she subscribed to RCF and the time the number appeared in a telephone directory.  (Finding of Fact Nos. 7 and 9).


All of the Complainant’s RCF services include a one-line listing in the Yellow-Page directories associated with each telephone number and the primary calling area.  The RCF lines were connected before the numbers actually appeared in the relevant directories.  Since the telephone numbers assigned to the Complainant’s RCF lines were previously assigned to other subscribers, the Complainant may have received calls on her RCF lines intended for someone who had earlier been assigned those telephone numbers and before they were actually published in the telephone directories under the Complainant’s listing.  However, the Complainant offered no documentary evidence to support her claim that she received errant calls, or evidence of the charges she incurred, from her RCF telephone numbers over her toll-free “800” line.  (Finding of Fact No. 10, 11, 45 and 46).  


RCF service forwards the originating local call to a toll-free “800” telephone number that is paid for by the RCF subscriber.  The Complainant subscribed to a number of interexchange carriers for her “800” telephone service.  AT&T, among others, furnished toll-free service to the Complainant.  The record shows that the Complainant had problems maintaining her “800” service with various interexchange carriers.  The record also shows that while Verizon PA never furnished the Complainant with “800” toll-free telephone service and never made any toll-free calling arrangements on behalf of the Complainant, it is possible that Verizon PA may have billed the Complainant some charges on behalf of the Complainant’s long-distance carriers.  (Findings of Fact Nos. 12, 13, 14 and 15).  



The ALJ also found that the Complainant filed for Chapter 13 bankruptcy on September 18, 2000.  (Finding of Fact No. 2).  When a subscriber declares bankruptcy, Verizon PA ends the subscriber’s accounts for record purposes, because pre-bankruptcy charges are subject to the jurisdiction of the bankruptcy court, and the accounts are re-established on a forward-going basis.  (Finding of Fact No. 3).  The Complainant did not make payments on her RCF lines before she filed for bankruptcy and many of the RCF telephone numbers that the Complainant subscribed to in 1999 were subsequently disconnected and reconnected as a result of her declared bankruptcy.  Six accounts were terminated for non-payment.  (Findings of Fact Nos. 4, 24, 25, 26, 29, 30, 31, 32, 33, 34, 35, 36 and 37).  In July 2001, the Complainant had only three active RCF lines.


Verizon PA’s directories close on different dates and directory delivery dates vary in accordance with the close dates.  The close date is the “absolute last date for a customer entry to appear, whether it is a listing or [a Yellow Page] advertisement.”  Immediately after the Complainant expressed disappointment as to when various telephone numbers would appear in various directories, Verizon PA discontinued two RCF lines (one in Lancaster and one in Altoona) because the closing dates for publication of the two involved directories would not occur until June-July 2000.  Verizon PA made appropriate adjustments to the Complainants account.  Likewise, immediately after Austin complained about when various Pennsylvania telephone numbers would appear in various directories, Verizon PA issued the Complainant a $310 credit for a 22-month period, based on the $15.50 monthly charge for RCF service.  Rather than crediting individual bills, Verizon PA credited the Complainant’s Philadelphia telephone bill (215-222-6880) with one total adjustment. (Findings of Fact Nos. 16, 17, 18)



The ALJ found that when telephone numbers do not appear in a telephone directory, it is Verizon PA’s policy to offer a refund of half the dial-tone charge for the life of the directory.  However, in this case, since there is not a dial-tone charge associated with RCF, a full refund of $15.50 per month applies.  Because Verizon PA failed to include the Complainant’s listing in certain directories, Verizon PA initially determined that an adjustment of $1,020.52 was appropriate.  However, in actually processing the adjustment, Verizon PA determined that the total adjustment should be $1,607.68.  But since the Complainant did not pay those bills to which the adjustment applied, the ALJ found that there is no refund due.  (Findings of Fact Nos. 39 and 40).



The ALJ explained that the full scope of the Complaint is difficult to describe concisely because of the manner in which the Complainant presented her case.  Nevertheless, he attempted to narrow the Complaint to those issues that could amount to a violation of the Public Utility Code.
  As such, he reached the following six Conclusions of Law:


1.
The Commission has jurisdiction over the parties to this proceeding, and jurisdiction over the issues discussed.


2.
The Commission does not have jurisdiction over the publication of classified directories or the use of classified directories as an advertising medium. Felix v. Pa. P.U.C, 146 A.2d 374 (Pa. Super. 578) and Wanda Austin v. Bell Atlantic-Pennsylvania, Inc., Doc. No. C‑00946217 (Order entered March 1, 1995), citing Tele Directions, Inc., v. Bell Telephone Co. of Pa., Doc. No. C‑C-913638 (Order entered Nov. 12, 1992).


3.
The Commission does not have jurisdiction to consider or to remedy alleged tortuous conduct or breach‑of‑contract actions. West Penn Power Co. v. Pa. P.U.C., 521 A.2d 75, 79 (Pa. Cmwlth. 1987); Schriner v. Pennsylvania Power & Light Co., 501 A.2d 1128 (Pa. Super. 1985); DiSanto v. Dauphin Consolidated Water Supply Co., 436 A.2d 197, 201-202, (Pa. Super. 1981); Feingold v. Bell of Pennsylvania, 383 A.2d 791, 793 (Pa. 1977).


4.
As the party seeking affirmative relief from the Commission, the Complainant has the burden of producing persuasive evidence of those facts necessary to support granting any relief sought. 66 Pa. C.S. §332(a).


5.
To prevail on a complaint alleging that a jurisdictional public utility failed to provide safe, adequate, reasonable, and efficient service, a complainant must demonstrate by a preponderance of substantial evidence those facts necessary to support an inference or conclusion that the involved utility failed to discharge these statutory service duties. 66 Pa. C.S. §§332(a) and 1501.


6.
There is no persuasive evidence to support a conclusion that Verizon Pennsylvania Inc. violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa. C.S. §701.



In light of the above Findings of Fact and Conclusions of Law, the ALJ denied and dismissed the Complaint.  In addition, he specifically granted Verizon PA’s Motion to Dismiss the Complaint for lack of subject matter jurisdiction as to those claimed issues involving Internet service, website design, classified telephone directory advertising, or breach of contract.  Finally, as noted previously, he granted the Motion of Verizon PA, which was styled “Motion … to strike portions of Wanda Austin’s ‘Summary of Complaint, Proof of Evidence, and other Matters” Dated October 20, 2002 and Her November 14, 2002 Filings.”  In granting Verizon PA’s Motion, the ALJ struck the attachments to the Complainant’s filings from the record except to the extent part or all of them have been otherwise admitted.  Furthermore, he struck those arguments made and not raised during the hearing regarding recycled telephone numbers.


In her Exceptions, Ms. Austin expresses her disagreement with the ALJ’s Initial Decision when he opined that the Complainant “enjoyed some benefit from the RCF numbers” before, they were actually published.  She also objects to the fact that the ALJ did not admit the record of the transcript of the recorded tape contract without further reviewing another part of that tape that she later found and allegedly clearly shows consented conversation between herself and the telemarketer.  Finally, the Complainant argues that she was disadvantaged by attempting to represent herself and that the hearings were biased and in favor of Verizon PA’s attorney who appeared to have a friendly relationship with the ALJ.  


In its Reply Exceptions, Verizon PA notes that it concurrently submitted a Motion to Strike the Complainant’s Exceptions in their entirety because they do not conform with the Commission’s regulations at 52 Pa. Code § 5.533.  In the alternative, however, Verizon PA requests that those Exceptions, to the extent they contain references to matters that are not part of the record, should be stricken.  Nevertheless, Verizon PA is of the opinion that the ALJ correctly decided that Verizon PA did not violate the Public Utility Code or any other Commission regulations.



We note that that the majority of the Complainant’s Exceptions are comprised (1) primarily of repetitions of the same arguments she presented during the evidentiary hearing and that would not otherwise persuade us to reverse the ALJ’s Initial Decision or (2) remarks of the type that are inappropriate in Exceptions such as those concerning her personal opinion that the ALJ appeared to favor Verizon PA in preparing the Initial Decision.  Therefore, we agree with Verizon PA that the Complainant’s Exceptions, to the extent they contain references to matters that are not part of the record or merely reflect her opinion, should be stricken.  As such, we shall grant Verizon PA’s Motion to Strike, consistent with this discussion.


With regard to the Complainant’s argument that the ALJ should have admitted the transcript of the “recorded tape contract” into the record, we are of the opinion that the ALJ properly determined that the tape recording should not be admitted into the record because there was no indication on the tape or offered by the Complainant that Verizon PA’s agents, who were being recorded, were advised that the conversation was being taped.  (R.D. at 4).  


We also disagree with the Complainant’s allegations that the ALJ favored Verizon PA over the Complainant.  Based on our review of the record, the ALJ showed extreme impartiality throughout the proceeding and in his dealings and conversations with the Complainant.  Furthermore, the ALJ afforded the Complainant more than ample opportunity to present her case by holding two Pre-Hearing Conferences and a total of three evidentiary hearings in order to give the Complainant additional time to gather any necessary evidence to adequately support her case.  In light of the fact that the Complainant’s remaining Exceptions contain no new arguments that would persuade us to reverse the ALJ’s Recommended Decision, they are denied.

Conclusion



In consideration of the foregoing discussion, we shall (1) deny the Complainant’s Exceptions; (2) grant Verizon PA’s Motion to Strike, consistent with the discussion contained in the body of this Opinion and Order; and (3) adopt the ALJ’s Recommended Decision which, inter alia, denies and dismisses Ms. Austin’s Complaint; THEREFORE,


IT IS ORDERED:  



1.
That the Exceptions filed by Wanda Austin on August 20, 2003, to the Recommended Decision of Administrative Law Judge James D. Porterfield, which was issued on July 31, 2003, are denied.



2.
That the said Recommended Decision is adopted, consistent with this Opinion and Order.



3.
That the Motion of Verizon Pennsylvania Inc. to Strike All or Portions of the Exceptions Filed by Wanda Austin, is granted, consistent with the discussion in this Opinion and Order.



4.
That, to the extent that the instant Complaint claims problems with Internet service, website design, advertising in classified telephone directories, or breach of contract, the Complaint is denied and dismissed for lack of subject matter jurisdiction.



5.
That the Motion of Verizon Pennsylvania Inc., to Dismiss Wanda Austin’s Complaint for lack of subject matter jurisdiction as to those claimed issues involving Internet service, website design, advertising in classified telephone directories, or breach of contract is granted.



6.
That the motion of Verizon Pennsylvania Inc., styled Motion …to Strike Portions of Wanda Austin’s “Summary of Complaint, Proof of Evidence, and Other Matters” dated October 20, 2002 and her November 14, 2002 filings, is granted, that is, the attachments to Wanda Austin’s filings are stricken from the record except to the extent that parts or all of them have been otherwise admitted into the record and those arguments made and not raised during the hearing regarding recycled telephone numbers are stricken.



7.
That the Complaint is denied and dismissed

BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  October 22, 2004

ORDER ENTERED:  October 27, 2004
	�	RCF is a special reverse charge service whereby a call to a telephone number in one exchange (the call forwarding location) is automatically forwarded by telephone company central office equipment to another telephone number in the same or different exchange. One RCF path is required for each call simultaneously forwarded. This service is offered only where the terminating telephone number can be dialed direct via the public switched network.  (See, Verizon PA’s Tariff-Telephone Pa. P.U.C. No. 1, Section 31 B, Twenty-second Revised Sheet 1).  The ALJ explained that RCF allows a person or business to be listed in any telephone directory covering an area outside of the person’s local calling area (within a defined area) but with the listing showing a local number (with respect to the distant area) for the person.  This arrangement gives the person or business subscribing to the RCF service the appearance of a local presence in as large an area (within the defined area) as the person wants.  The locally dialed telephone number is forwarded to the RCF subscriber’s toll-free (“800”) line and the RCF subscriber is responsible for paying all toll charges associated with RCF service.  (I.D. at 2; NT at 14).





	�	See 66 Pa. C.S. §101, et seq. 
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