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OPINION AND ORDER

BY THE COMMISSION


In a Tentative Opinion and Order entered July 13, 2004 at this docket, we approved a Joint Petition for Settlement of a complaint filed by Vineyard Oil & Gas Company (Vineyard) against National Fuel Distribution Corporation (National Fuel).   We took this action after Administrative Law Judge Susan D. Colwell advised, in her Recommended Decision of April 5, 2004, that the Joint Petition for Settlement be approved.   We attached one condition to our approval.  Noting that not all National Fuel customers who might be affected by the Settlement and the Natural Gas Suppliers (NGSs) who serve them were parties to the complaint, we directed that these customers and NGSs be notified and that they have an opportunity to comment before our Tentative Opinion and Order became final.


Three persons filed comments critical of the Settlement.  We do not find their arguments to be compelling and, therefore, are hereby approving the Settlement and adopting the Recommended Decision of the ALJ as our own.

 Background

The history underlying this complaint was summarized in our July 13 Tentative Order as follows:

The event which underlies this proceeding, took place in February 2003 when Vineyard, a natural gas supplier (NGS) serving customers on the National Fuel
 distribution system, under-delivered approximately six percent of its total load requirements.  R.D. at  4.  The ALJ explained why under-deliveries can be a problem on natural gas distribution systems and how they are dealt with under National Fuel’s tariffs:

Under NFGD’s [National Fuel’s] tariff, when underdeliveries such as this occur, charges are prescribed to compensate NFGD’s sales customers for this use of natural gas.  These charges are also meant to be high enough to discourage the NGS from selling the gas earmarked for the NFGD system to another distributor at a higher price, thus leaving NFGD scrambling for enough gas to serve customers. 


Under NFGD’s Rate Schedule CBA
, for imbalances that resulted in an underdelivery during billing periods ending in December through March, Aggregators are charged 135% of the higher of:  (1) the sum of the Natural Gas Supply Charge (NGSC) and the Gas Adjustment Charge (GAC); or (2) the highest marked price of natural gas for the month.


Under NFGD’s Rate Schedule MMT
, for imbalances that result in an underdelivery during November through March, customers are charged 125% of the higher of:  (1) the sum of the NGSC and the GAC; or (2) the highest marked price of natural gas for the month.

R.D. at 4.  Thus, the charges for under-delivering natural gas into a distribution system must be enough to fully compensate the NGDC for its expenses in dealing with the problem and high enough to discourage the NGS or customers from doing it again.  

Because of the under-deliveries during February 2003, Vineyard faced certain charges under National Fuel’s tariffs.  Vineyard stated that, in April 2003, it received a bill from National Fuel which included a charge for $505,307 for under-deliveries to its CBA customers.  Vineyard Complaint, p. 3  It also stated that its MMT (stand-alone) customers were billed $290,390 by National Fuel for under-deliveries during February 2003.  Id.   Of that amount, Vineyard stated that it was required to reimburse these customers $191,813.  Vineyard Complaint, p. 4.  This was not directly due to National Fuel’s tariffs, but rather to Vineyard’s sale and purchase agreement with the customers which requires the NGS to bear any under-delivery penalty charges in the event of its non-performance of the terms of its contracts.  Id.

Thus, under the penalty provisions of the tariff, taken in concert with the sales contracts, Vineyard stated it was facing penalty charges of almost $700,000 for the natural gas shortfall in February.  On April 16, 2003, Vineyard filed its complaint against National Fuel and its tariff.  The NGS stated that:
Due to the magnitude of these underdelivery penalty charges, remittance of these changes would significantly hinder [Vineyard’s] continued ability to provide natural gas supply service in Pennsylvania.

Id.  Vineyard charged that the under-delivery charges were “out of proportion” to what National Fuel paid for gas to supply Vineyard’s customers who did not receive their full supply of gas during February and that operation of the tariff gave the NGDC a windfall.  Vineyard Complaint at 4-5.  Vineyard alleged that the weather was abnormally cold during February and that that contributed to the under-deliveries.  Therefore, the NGS argued, the penalty exceed any reasonable standard for punishment.  Id.
July 13 Tentative Order at 2-3.


The parties were eventually to reach a Settlement which was approved by the ALJ in her Recommended Decision.  The terms of that Settlement are described in our July 13 Tentative Order and need not be repeated here.  Needless to say, the Settlement would have resulted in certain stand-alone transportation customers and NGSs in receiving reduced penalty charges for February 2003.  Nonetheless, approval of the Settlement would have amounted to our approving a deviation from National Fuel’s tariffs without allowing all of the affected customers an opportunity to be heard.  Therefore, as noted above, we approved the Settlement subject to allowing the non-party customers an opportunity to comment.  All such comments were to be filed with the Secretary not later than August 12, 2004.
The Comments


National Fuel Resources, Inc. (NF Resources), filed comments critical of the Settlement.  NF Resources states that it is an unregulated marketer of natural gas which provides supplies to industrial, commercial and residential customers in the Commonwealth on the National Fuel and other systems.
  It is an affiliate of National Fuel.   NF Resources states that it made sure it met its customers’ gas needs during February 2003 in part because of the threat of the penalties which it would have had to pay under National Fuel’s tariffs.  NF Resources Comments, pp. 1-2.

NF Resources says that it does not oppose the Settlement but, that a reduction in the penalty level after the fact could cause problems in the future.  The company states that the Settlement threatens distribution system reliability in that it may encourage natural suppliers to rely upon negotiated settlements in the future rather than adhere to the penalty provisions in National Fuel’s tariff.  Id.   Furthermore, it contends that, if the penalty rates used to settle this case are reasonable, they should be put in National Fuel’s tariff in place of the current penalty provisions.  Id., pp. 2-3.  NF Resources contends that Vineyard was fully aware of the penalties associated with under-delivering supplies and that it could have taken steps to avoid the under-deliveries as did NF Resources and other suppliers.  Id., pp. 3-4.

Chautauqua Energy Management, Inc. (Chautauqua), filed comments objecting to the Settlement.
  Chautauqua states that the Settlement will set a bad precedent for the future operation of the system in that it encourages NGSs to “game” the system.  Chautauqua Comments, p. 1.  It also argues that Vineyard would not be threatened financially if it were required to pay the penalties at the levels contained in National Fuel’s tariff.  Id.   Finally, it states that recalculation of National Fuel’s bonding requirements, as called for in the Settlement, would be unfair to all NGSs in that it would result in higher natural gas prices.  Id., p. 2.  It does not offer an explanation as to how this would occur.

Finally, East Erie Turners which describes itself as a non-profit organization, filed comments four days out of time which also purport to object to the Settlement.  However, its comments appear to be directed to problems it has had with respect to billing by National Fuel and/or Vineyard and not to the case at hand.  The Commission can find no record of such a complaint having been filed.  Because its comments were filed out-of-time and because they appear to relate to its own natural gas service and not the Settlement, we will, therefore, not consider these comments with respect to this case.  However, we do take this opportunity to inform East Erie Turners that, if it so chooses, it may file a complaint regarding its service subject to 52 Pa. Code §§3.111‑3.113 (regarding Informal Complaints) or 52 Pa. Code §§5.21-5.31 (regarding Formal Complaints). 

Resolution

NF Resources and Chautauqua appear to be most concerned about the danger of NGSs or customers gaming the system in the future and incurring under-delivery penalties in the assumption that they will be able to negotiate lower penalty payments.  We recognize that this is a real concern, but we do not believe that approval of this Settlement would encourage such behavior.  First, it should be noted that this is a settlement among a number of disparate parties.  There is no guarantee that a party which deliberately does not meet its contractual obligations in a future winter will be able to convince the utility and the other customers on the system to enter into an agreement which reduces the penalties as was done here.  


As we indicated in our July 13 Tentative Order, we believe all similarly situated customers must have an opportunity to be heard when a settlement will affect the rates that they pay or have paid, even when the settlement might appear to be to their advantage.  No one can be assured in advance that they will be able to negotiate a lesser penalty than that specified in the utility’s tariff.  Nor is there any guarantee that we will always approve such settlements in the future.  

Moreover, we are not persuaded by arguments that National Fuel’s tariff should be changed prospectively to reflect the terms of this Settlement regarding penalty rates.  We are only concerned with the events of February 2003.  Vineyard filed its complaint with respect to penalties incurred within a single month.  Any party with an interest may file a complaint to revise the penalty provisions in National Fuel’s tariff on a prospective basis.  This Opinion and Order will in no way prevent such a complaint from being filed.


We remain convinced that approval of the Settlement is in the public interest.  As the ALJ recommended, the Settlement, among other things, provides reasonable relief to Vineyard as well as to all similarly-situated suppliers.  R.D. at  12.  It promotes competition in National Fuel’s service territory consistent with the Natural Gas Choice and Competition Act, 66 Pa. C.S. §§2201-12 and provides safeguards against future Vineyard underdeliveries through an increase in the Shipper Service Agreement with National Fuel Gas Supply Corporation (NFGS) and through subscription to NFGS’ Interruptible Advances Service.  Id.  Finally it eliminates the need for costly litigation and is consistent with Commission policies promoting settlements.  52 Pa. Code §5.231.  Id.
THEREFORE,



IT IS ORDERED:  


1.
The Recommended Decision of the Administrative Law Judge is approved consistent with this Opinion and Order and with the Tentative Opinion and Order of July 13, 2004.  


2.
A copy of this Opinion and Order shall be served upon Vineyard, National Fuel, the Office of Trial Staff, the Office of Consumer Advocate, the Office of the Small Business Advocate and all parties to this proceeding including all persons who submitted comments in response to our Tentative Opinion and Order of July 13, 2004.


3.
This docket shall be marked closed. 








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 10, 2004

ORDER ENTERED:  September 14, 2004
� 	National Fuel is a Natural Gas Distribution Company (NGDC) serving customers in northern and western Pennsylvania.


� 	Customer Balancing and Aggregation service.


� 	Monthly Metered Transportation service.


� 	NF Resources is a licensed NGS at docket No. A-125010, December 17, 1999.


� 	Chautauqua does not describe itself or state whether it has customers on the National Fuel system in Pennsylvania.  It is not among the entities licensed in Pennsylvania as an NGS.


� 	Chautauqua and East Erie Turners also give us no indication that they have served copies of their comments on the other parties to this proceeding as required by 52 Pa. Code §§1.54 and 1.55.  
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