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INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



Clarissa Aline Mitchell (Complainant) filed a formal Complaint with the Commission on July 17, 2004, against PECO Company (PECO or Respondent) alleging that PECO had mailed her an improper 10-day shut-off notice on July 12, 2004, along with an additional mailing, both of which were refused and sent to PECO’s president.  Complainant asks that the Commission order PECO to cease and desist from its mail fraud activities and use of colorable law, correct erroneous presumptions regarding PECO’s ownership of secured party’s collateral, acknowledgment of Complainant’s non-surety status, make appropriate adjustments to her account, and to provide any and all remedies for damage claims made by Complainant, where applicable.


PECO filed its Answer on August 18, 2004, admitting that it had mailed a 10-day shut-off notice on July 12, 2004 and that Complainant had refused PECO access to her meter so that PECO could install an automatic meter reader.  PECO states that the installation is necessary because it has had problems obtaining access to Complainant’s meter for many years.  PECO states that Complainant filed a similar Complaint before the Commission on February 28, 2002, with essentially the same allegations.  The Commission issued an order dismissing the complaint based upon its insufficiency with respect to form and substance at PUC Docket No. C-20027137 and asks for the same results here.



PECO filed a separate Motion to Dismiss Complaint on August 18, 2004, for the reasons stated in its Answer.  No response has been received.  The Motion to Dismiss is ready for decision.

DISCUSSION

Complainant’s case



The Complaint states that mail submitted to her by PECO was refused for cause and returned to the sender.  The Complaint states that the reasons for this were clearly outlined in notices forwarded to Dennis O’Brien, PECO’s president, earlier this year.  Therefore, all charges are being disputed as overcharges, third-party billings, and harassment.



The Complaint continues by describing a visit on Friday, July 16, 2004 to the PUC’s Philadelphia office, and telephone calls to the Commission’s Harrisburg office.  The Complaint states that issues like non-domestic, post locations usage being properly sent, versus the use of improperly zip-coded, addressed and domestic mailings being refused were discussed to no avail, and continue to be a problem.  



The Complaint references a Notice which is attached and is described as self-explanatory and relates to this situation for all future purposes.  The Complaint directs the reader to use no capitalized, two-letter state and street designations, no zip codes or fictional spellings whatsoever.


As her remedy, Complainant states that she wants the Commission to order PECO to cease and desist from their mail fraud activities and use of colorable law, correct erroneous presumptions regarding PECO’s ownership of her collateral, acknowledgment of Complainant’s non-surety status, make appropriate adjustments to referenced account, and provide any/all remedies for damage claims made by Complainant, where applicable.



The attached sheet is entitled “Copyright Notice” and purports to reserve the rights to Complainant’s name.  In addition, it purports to require anyone using Complaint’s name for any purpose to incur debt to Complainant in the amount of $500,000.00 within ten days of the use.  

Motion to Dismiss



PECO’s Motion to Dismiss points out that the Complaint objects to any party or entity using her name, her zip code, and any abbreviations.  PECO states that Complainant receives electric service from PECO and refuses to grant PECO access to read her meter or to install an automatic meter reader.  PECO alleges that this problem has persisted for many years.  



On February 28, 2002, Complainant filed a similar Complaint with the Commission, and the Commission dismissed it by order dated December 2, 2002 for insufficiency with respect to form and substance.



Since this Complaint is also insufficient as to form and substance, PECO asks that the Commission dismiss it as well. In addition, PECO requests that the Commission direct Complainant to provide access to PECO for reading the existing meter and changing the meter to an automatic meter, or to terminate Complainant’s electric service.  Finally, PECO asks the Commission to not accept another formal complaint from Complainant regarding this matter.
Analysis


A party may file a motion to dismiss under Commission regulations.  52 Pa. Code 

§ 5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



The Commission is clearly required to assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  For purposes of deciding this motion only, the Commission must assume that the allegations stated in the Complaint have merit, in order to determine whether it is possible for the Complainant to prevail.  Dismissal is appropriate where, even if the allegations stated in the complaint are true, they are insufficient to support the remedy sought by the complainant.


The question is whether Complainant states any cause of action for which relief can be granted.  


In her first paragraph, Complainant refers to herself as a secured party creditor who is authorized to speak for herself, as well as for the debtor, also herself.  



In her second paragraph, Complainant states that she refused to accept PECO’s 10-day shut-off notice for reasons clearly outlined in a missive sent to PECO’s president.  However, she neglected to include any of those reasons here, and therefore, neither paragraph contains any allegations regarding any violation of the Commission’s regulations, orders, or the Public Utility Code.  


In the third paragraph, she describes visits to Commission offices as well as telephone calls made to Commission offices.  She identifies issues as follows:  “Issues like non-domestic, post locations usage being properly sent, versus the use of improperly zip coded, addressed and domestic mailings being refused were discussed to no avail.  This continues to be a problem.”  Her next paragraph directs the reader to use no capitalized, two-letter state and street designations, no zip codes or fictional spellings whatsoever.  Again, she cites no orders, regulations, or statutes being violated.



The fourth paragraph refers to an attached “Copyright Notice,” which states that a user of her copyrighted name is required to pay her $500,000.00 within ten days.  Since the Commission can enforce those statutes, regulations and orders within its jurisdiction and nothing beyond, even if Complainant had alleged a violation of copyright law, the Commission would be unable to grant relief.  In fact, no actual violation has been cited, and the reason for attaching the Copyright Notice is not clear.



A complaint must set forth “any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission. . . .”  66 Pa. C.S. § 701.  Without alleging a violation of any law, regulation or order of the commission, the Commission has no authority to grant relief.  Here, no allegations appear in the Complaint.  Therefore, the Complaint does not state a claim for which relief can be granted, and the motion to dismiss shall be granted.


Finally, in PECO’s Motion to dismiss, PECO seeks an order directing Complainant to provide PECO access to read her meter and change it to an AMR or authorize PECO to immediately terminate Complainant’s electric service.  PECO also requests that the Commission not accept another formal complaint from the Complainant regarding this matter.   I note that Complainant has not provided any reason for PECO to treat her differently from any other ratepayer.  The rules regarding access to meters and termination of electric service, including proper notification, are set forth in Chapter 56 and apply here. 


The last request, for the Commission to not accept any more complaints based on the allegations set forth in this one, is reasonable because utilities are hesitant to terminate service to a ratepayer with an active complaint filed with the Commission.  A savvy ratepayer may use this knowledge to delay termination procedures without justification.  Therefore, Complainant is warned that additional complaints based on any of the allegations set forth in the present Complaint will not be accepted.



The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Publ. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. Ct. 1989); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct. 1993).  Since the question presented, whether the Complaint is insufficient as to form and substance, is legal and not factual, no hearing is necessary. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
A party may file a motion to dismiss under Commission regulations.  52 Pa. Code § 5.101.  


3.
For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



4.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b).



5.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Publ. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. Ct. 1989); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct. 1993).  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Clarissa Aline Mitchell, c/o 1135 West Tioga Street, Philadelphia PA  Zip Code Exempt, at PUC Docket No. C-20043415, is hereby dismissed with prejudice.



2.
That a Complaint filed with the Commission based on the same allegations appearing in the allegations at PUC Docket No. C-20043415 shall not be accepted by the Secretary of the Public Utility Commission.



3.
That the Secretary mark this docket closed.

Dated:
September 2, 2004



_________________________________








Susan D. Colwell








Administrative Law Judge 
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