BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Richard Toland




:








:


v.





:

C-20030042








:

PECO Energy Company



:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On April 18, 2003, Richard Toland (“Toland” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following: that his home burned to the ground on November 14, 1993; that a meter was installed in the detached garage to facilitate the rebuilding of the home; and that the Respondent has charged him commercial rates instead of residential rates since 1993.  The Complainant wants the Respondent to remove the meter and repay the $50 difference between the $870 bill and the $920 overpayment.  The Complainant wants the bad credit listing removed. 



The Respondent, through its counsel, filed an answer on June 6, 2003.  In its Answer, the Respondent denied the allegations in the complaint.  The Respondent stated that it was investigating the matter and would inform the Complainant of the results.  



A telephonic hearing was held in this matter on January 12, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Richard Toland, testified in support of the complaint and sponsored one exhibit.
 Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Teresa Ann Ferrier, a regulatory assessor for the Respondent, and Robert Hopson, Senior Engineer in the Respondent’s Regulatory and Governmental Affairs Department, who sponsored three exhibits – PECO Exhibit 1-the account statement from July 21, 2000 to September 9, 2002; PECO Exhibit 2-the Bureau of Consumer Services Inbound Closing Report, dated March 18, 2003; and PECO Ex. 3-tariff for General Service and Residential Service.



During the telephonic hearing on January 12, 2004, the Complainant read from a letter, dated March 1, 2003, that he received from J. E. Gorenc, utility complaint investigator for the Commission’s Bureau of Consumer Services.  The record was held open for the Complainant to submit the letter, which was marked Complainant’s Exhibit 1, and for a ruling on whether PECO Exhibit 2, the Bureau of Consumer Services Inbound Closing Report, should be admitted into the record.



The Complainant faxed the letter dated March 1, 2003 on or about January 16, 2004.  The Respondent did not object to the admission of this exhibit.  In Complainant’s Exhibit 1, the investigator stated that although the company indicated that the account does not qualify for residential service, “as a courtesy PECO agreed to change the rate to residential once the service is restored” (Complainant’s Exhibit 1, ¶ 2).  Teresa Ferrier, the regulatory assessor who testified during the hearing, verified this statement.  Ms. Ferrier stated that the field representative told the Complainant that the rates should be changed to residential when the service was restored (Tr. 31).  Therefore, by Order dated April 30, 2004, Complainant’s Exhibit 1, the letter from the Bureau of Consumer Services to the Complainant, dated March 1, 2003, and PECO Exhibit 2, the Bureau of Consumer Services Inbound Closing Report, were admitted into evidence and the record was marked closed.



The record in this case consists of a 40-page transcript and four exhibits.  The record was closed on April 30, 2004.

FINDINGS OF FACT



1.
The Complainant is Richard Toland, 143 McFadden Road, Chadds Ford, Pa. 19317.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant’s house at 143 McFadden Road burned to the ground on November 14, 1993 (Tr. 10).  



4.
The Respondent initiated service for the garage at 143 McFadden Road on December 29, 1993.  The Complainant established electric service in his garage so that the builders would have access to electric to rebuild the house (Tr. 6, 13, 14, 16).  



5.
The detached garage is 20 to30 feet away from the house.  The garage has an upstairs studio but it does not have a kitchen or bathroom (Tr. 12, 13).



6.
The Respondent initiated service at the Complainant’s residence at 143 McFadden Road on August 10, 1994 (Tr. 16).  



7.
The Complainant’s house was certified for occupancy in May 1995 (Tr. 6, 10).



8.
Before July 2000, the Complainant’s previous balance was $29.75 (Tr. 16).  The account statement contains information regarding the Complainant’s account between July 21, 2000 and August 2002 (Tr. 15; PECO Ex. 1)



9.
From at least July 2000 through August 2002, the Complainant was billed at the commercial rate for service to 143 McFadden Road, the garage (Tr. 16; PECO Ex. 1). 



10.
The Complainant became disabled in 2000 (Tr. 6).



11.
In 2000, the Complainant noticed that he was being charged the commercial rate for the garage account (Tr. 6, 7). 



12.
The Complainant’s last payment on the garage account was in the amount of $29.75 on September 6, 2000 (Tr. 16; PECO Ex. 1).



13.
The Respondent installed an automatic meter reader at the garage in July 2002 (Tr. 19; PECO Ex. 1).



14.
The Complainant’s service at the garage was discontinued on August 12, 2002 for nonpayment (Tr. 9, 17). 



15.
The Respondent issued a final bill in the amount of $870.19 (Tr. 9, 15; PECO Ex. 1)



16.
In response to the informal complaint, which was filed on September 12, 2002, the Respondent’s representative conducted a field visit on October 22, 2002.  The representative verified the meter reading and confirmed that the service was off (Tr. 7, 17; C. Ex. 1; PECO Ex. 2).



17.
The representative who conducted the field visit on October 22, 2002, agreed with the Complainant that the garage account should be changed to the residential rate (Tr. 7).



18.
The Bureau of Consumer Services Inbound Closing Report, dated March 18, 2003, indicated that the Commission verbally closed the case because the Respondent charged the commercial rate for service to a detached garage in accordance with the company’s tariff (Tr. 17, 18; PECO Ex. 2).



19.
The Respondent’s tariff states that Rate R Residence service is single phase service to the dwelling and appurtenances of a single private family dwelling when the service is supplied through one meter.  It also applies to certain multiple dwelling units and domestic farm use (Tr. 20, 21, 26-28; PECO Ex. 3).



20.
The Respondent’s tariff states that Rate GS General Service is service through a single metering installation for offices, professional, commercial or industrial establishments, governmental agencies and other applications outside the scope of the Residence Service rate schedules (Tr. 27, 28; PECO Ex. 3).



21.
At the time of the hearing, the Complainant’s balance was $870.19 (Tr. 15; PECO Ex. 1).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that his house burned to the ground on November 14, 1993 (Tr. 10).  The Complainant established electric service in his garage so that the builders would have access to electric to rebuild his house (Tr. 6, 13, 14).  The detached garage is approximately 20 to 30 feet from the house (Tr. 12).  The garage has an upstairs studio but it does not have a kitchen or bathroom (Tr. 13).  His house was certified for occupancy in May 1995 (Tr. 6, 10).  The Complainant testified that he asked PECO to disconnect the meter at the garage in 1995 because he did not need electrical service at this location anymore (Tr. 6, 24).  He said that the Respondent refused to discontinue the service because the Complainant still had a refrigerator on the line (Tr. 6, 10).  The Complainant contends that he did not need the meter on the garage after 1995 (Tr. 8, 9).  He said that he did not pursue termination and he continued to pay for the second meter (Tr. 10).



The Complainant became disabled in 2000 after a hit and run accident (Tr. 6).  Since he was self-employed he started examining his bills.  When he looked at his electric bill, he saw that he was being charged the commercial rate for the garage.  He thought that this was a mistake since the garage is part of his residence (Tr. 6).  The Complainant was upset initially because he was being charged for two meters when he only needed the one for the house.  He was outraged when he discovered that he was being charged commercial rates for the garage account since commercial rates are higher than residential rates (Tr. 7, 8).  He said that he stopped paying the bill in 2000 because he did not have any money to pay for the service (Tr. 8, 9).  The Complainant testified that the Respondent continued to charge him until the bill reached $870.  Then the service was shut off on August 12, 2002 for nonpayment (Tr. 8, 9).  The Complainant said that the Respondent sent a representative to his home on October 2, 2002 (Tr. 7).  The representative obtained an actual meter reading and verified that the service was off (Tr. 9).  The representative concluded that the garage was part of the Complainant’s residence since it is in the driveway of the home.  Therefore, the Respondent agreed to change the rates to residential when the service was restored (Tr. 9; C. Ex. 1).  However, the Complainant does not want service to the garage (Tr. 7). 



On cross-examination the Complainant stated that he had a refrigerator and security light attached to the garage meter (Tr.10).  The refrigerator was originally used by the construction crew (Tr. 11).  The garage does not have a kitchen or bathroom (Tr. 13).



Ms. Ferrier testified that the garage at 143 McFadden Road was billed under the commercial rate (Tr. 16; PECO Ex. 1).  The last payment on this account was posted on September 6, 2000 in the amount of $29.75 (Tr. 16; PECO Ex. 1).  Since PECO retains records for four years, Ms. Ferrier did not have any records relating to why the garage account was initiated prior to the account at the residence (Tr. 17).  Furthermore, the Respondent did not have any records of the Complainant requesting that his service be shut off in 1995 (Tr. 17, 26, 30).  The Respondent’s records contained one contact from the Complainant on January 29, 2001.  He complained about the commercial rate.  When he was told that the tariff required the commercial rate, he said that he had a refrigerator in the garage and would have the meter removed and have the service terminated (Tr. 30, 31).  The Complainant’s account was terminated on August 12, 2002 for nonpayment (Tr. 17).



The Bureau of Consumer Services Inbound Report was issued on March 18, 2003 (Tr. 17, 18; PECO Ex. 2).  The Commission verbally closed the case stating that the matter involved commercial service for a detached garage and that the rate was correct in accordance with the company’s tariff (Tr. 18; PECO Ex. 2).


Robert Hopson, Senior Engineer with the Regulatory and Governmental Affairs Department, explained the Respondent’s tariff provisions concerning residential and general service (Tr. 21, 28; PECO Ex. 3).  He testified that service to a stand alone garage would not be included in the residential rate because it is not a residence (Tr. 21).  However, if the meter was attached to the home and the homeowner ran a line from the house to the garage it would be residential service because it runs through one meter (Tr. 21; PECO Ex. 3).  The Respondent charges a stand alone garage with a separate meter at the commercial rate because the house is already serviced through a single meter as residential service.  The Respondent would not serve the same property with another meter with residential services.  Mr. Hopson said that the first meter to the residence would be Rate R or Residential Service and the second meter must be Rate GS, General Services (Tr. 21, 26-28; PECO Ex. 3). The only way that a stand alone garage with a separate meter would qualify for residential rate would be if there was an apartment connected to the garage (Tr. 21).  The apartment would need some type of cooking facilities (Tr. 21, 22).  



The Complainant questioned Mr. Hopson about the representative who came for the field visit.  Mr. Hopson said that the person who told the Complainant that he should not have been charged commercial rates made a mistake (Tr. 24).  It is clear from a review of the evidence and the tariff that Mr. Hopson’s interpretation is correct.  The Respondent’s tariff has the force of law and it is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  Therefore, the Respondent correctly charged the Complainant the commercial rate for service to his detached garage. 



During the October 2, 2002 field investigation, the Respondent’s representative obtained an actual meter reading and verified that the service was off.  The representative told the Complainant that the garage was part of the residence since it is in the driveway of the home.  Consequently, the representative promised the Complainant that he would be charged at the residential rate when service was restored.  This was documented in the Bureau of Consumer Services’ letter to the Complainant.  However, the Bureau of Consumer Services Inbound Report noted that the Respondent would do this as a courtesy to the Complainant.  Furthermore, Ms. Ferrier testified that she told the Bureau of Consumer Services that the representative gave the Complainant incorrect information (Tr. 31, 32).


Mr. Hopson correctly interpreted the tariff.  He and Ms. Ferrier testified that the person who told the Complainant that he should have been charged the residential rate made a mistake.  A review of the tariff and the evidence shows that the Respondent should have charged the Complainant the general service rate.


Although the Complainant contends that he requested termination of the service in 1995 and between 2000 and 2002, he continued to use the electric in the garage.  The Respondent did not explain why it waited to terminate the Complainant’s service after he stopped paying the bills.  Nevertheless, the Complainant has failed to demonstrate that he was billed for service he did not use or that he was entitled to the residential rate.



Therefore, the Complainant’s bills are correct as rendered and the Complainant is responsible for the outstanding balance.  The Complainant is directed to pay $870.19 within 30 days of the final Order in this matter.


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).



4.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Richard Toland against PECO Energy Company at Docket C-20030042 is dismissed.



2.
That the Complainant is responsible for paying the Respondent the final bill in the amount of $870.19 within 30 days of the final Order in this matter.


3.
That the record in this case is marked closed.

Date:
September 2, 2004



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	Late filed Complainant’s Exhibit 1.
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