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PENNSYLVANIA PUBLIC UTILITY COMMISSION

County of Erie, Pennsylvania



:








:


v.





:

C-20032036








:



Verizon North Inc.




:

INITIAL DECISION

Before

Fred R. Nene

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint which the County of Erie (the County) filed with this Commission against Verizon North Inc. (Verizon North) on November 21, 2003.  Previously the County filed an identical complaint in the Erie County Court of Common Pleas and with the Pennsylvania Emergency Management Agency (PEMA).  The complaint, which asserts that Verizon North failed to remit the statutorily defined rate for the Erie County 911 system, alleges common law causes of action, including requests for accounting and an injunction and claims based on breach of fiduciary duty, unjust enrichment and conversion.
  

 

On November 20, 2003 Judge DiSantis of the Erie Court of Common Pleas granted a preliminary objection and request for dismissal for lack of primary jurisdiction which Verizon North had filed, dismissing the County’s complaint without prejudice and indicating that the matter should be heard by this Commission.    



By letter dated December 12, 2003, PEMA informed the parties that it does not believe it has the authority to adjudicate the counts contained in the Common Pleas Court complaint and that it believes the proper jurisdiction lies with the Commission.  



On December 18, 2003, the County filed a Notice of Appeal in the Court of Common Pleas of Erie County, appealing Judge DiSantis’ ruling dismissing the County’s complaint.



On December 22, 2003 Verizon North filed with the Commission a Motion for More Specific Pleading (Motion).  On January 2, 2004 the County filed an answer and objections to Verizon North’s motion.  On January 21, 2004 Verizon North filed a motion to strike and answer to the County’s objections.



On January 8, 2004, Verizon North’s Motion was assigned to the undersigned as motions judge, but on January 28, 2004, it was reassigned to Administrative Law Judge (ALJ) Larry Gesoff as motions judge.  On February 2, 2004, ALJ Gesoff issued First Interim Order granting Verizon North’s Motion and directing the County to file an amended complaint by February 18, 2004 and directing Verizon North to file an answer by March 9, 2004.


By letter dated February 18, 2004, counsel for the County indicates that the County believes the Commission lacks jurisdiction over its complaint (the position the County took before the Court of Common Pleas).  The letter indicates that the County will not be filing an amended complaint for that reason.  The County has not filed an amended complaint.


This matter was assigned to the undersigned as a hearing judge and a hearing was scheduled for June 7, 2004.  On June 3, 2004, the undersigned granted the County counsel’s request for a continuance.  At that time it was contemplated that Verizon North would file a motion to dismiss the complaint for the County’s failure to file an amended complaint.  The June 7, 2004 hearing was canceled and rescheduled for September 13, 2004.  



Verizon North did not file a motion to dismiss.  On September 2, 2004 the undersigned canceled the September 13, 2004 hearing.

DISCUSSION
The County initiated this complaint proceeding.  As the party seeking an affirmative response from this Commission, it has the burden of showing by a preponderance of the competent evidence that Verizon North has in some fashion violated provisions of the Public Utility Code, the regulations of this Commission or any orders, laws, or regulation this Commission has authority to enforce.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  The process cannot go forward without the County’s active and willing participation.  The County has indicated that it believes the Commission lacks jurisdiction over its complaint.  By failing to file an amended complaint as directed by ALJ Gesoff the County has decided not to participate in this proceeding.  This failure to prosecute warrants dismissal of the County’s complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this proceeding.



2.
The County’s complaint should be dismissed with prejudice for not amending its complaint as directed because the County has failed to prosecute its complaint.

ORDER


THEREFORE;


IT IS ORDERED:


1.
That the complaint of the County of Erie, Pennsylvania v. Verizon North Inc. at Docket No. C-20032036 is dismissed for failure to prosecute.



2.
That the docket in this proceeding be marked closed. 

Dated:  September 13, 2004


















Fred R. Nene









Administrative Law Judge

	� 	The County operates a 911 emergency communication system encompassing the Erie County area.  Verizon North is a local exchange telephone service provider whose obligation is to bill and collect a County 911 fee from 911 telephone subscribers within Erie County.  Verizon North remits to the County the entire contribution rate and accrued interest, less the actual uncollectible and less the approved administration fee, on a quarterly basis.  Verizon North receives a fee for its billing and collection actions equal to not more than two percent of its gross receipts.
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