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RECOMMENDED DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On December 6, 2002, the Township of Middletown (Township or Middletown) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against CSX Transportation, Inc. (CSX), the Southeastern Pennsylvania Transportation Authority (SEPTA) and the Pennsylvania Department of Transportation (PennDOT) (the Respondents).  In the complaint, the Complainant alleged CSX and SEPTA had created a dangerous situation and safety hazard at the Woodbourne Road crossings in that the activation of the gate mechanism caused the gates to stay in a down position for so long that motorists who did not see trains approaching often circumvented the gates, putting themselves and others at risk of collision with the trains.  The Complainant asked that the Commission direct the Respondent to replace or modify the circuitry which controls train movements and the gate mechanism at the Woodbourne Road crossings.



On January 10, 14 and 15, 2003, Respondents SEPTA, PennDOT and CSX, respectively, filed Answers to the Complaint.  Essentially, they stated that they did not create a dangerous situation and a public safety hazard at the crossings, that the signalization and circuitry at the crossings was operating as designed and was not defective or malfunctioning, and that they lacked sufficient information to respond to any of the averments in the complaint.  As New Matter, SEPTA stated that the Commission’s mediation process be used and that the Commission’s Bureau of Transportation and Safety be directed to participate in the proceeding.  CSX stated that the installation of any alternate circuitry, such as sensors or grade crossing predictors, would improve the crossings and that there had been a substantial increase in vehicular traffic and development projects in the area of the crossings which the Township did not properly address.



On May 21, August 26 and November 21, 2003, prehearing conferences on the Complaint were held.  At the conferences, Middletown was represented by Scott T. Wyland, Esquire; CSX by Benjamin Dunlap, Jr., Esquire; SEPTA by Vincent J. Walsh, Esquire; PennDOT by Gina M. D’Alfonso, Esquire; and the Commission’s Bureau of Transportation and Safety (BTS) by David A. Salapa, Esquire.  The parties discussed the handling of expert reports and filing pre-filed testimony, the need to have a public input hearing in Middletown Township, the responsibility of each party at the crossings, the installation of predictors and the possibility of a settlement among the parties.  Specifically at the November 21, 2003 conference, the parties notified me that they had reached a settlement in principle.  



On January 20, February 20 and March 24, 2004, counsel for CSX respectively requested a 30-day extension to effectuate a stipulation of settlement.



On June 17, 2004, the parties filed their Stipulation of Settlement.

TERMS OF THE SETTLEMENT


The relevant provisions of the Stipulation of Settlement may be summarized as follows:

1.
CSX agrees to install, at its initial cost and expense, new grade crossing predictors on the CSX track at the crossings within ninety (90) days of the entry of a Commission Order approving this Stipulation, and to notify promptly the BTS and the other parties of its completion of said installation.

2.
CSX agrees to ensure that the new grade crossing predictors operate properly as designed.  “Operate properly as designed” is defined to mean that the new grade crossing predictors shall eliminate the occurrence of the automatic gates operating in the manner of blocking the crossings, and eliminate the occurrence of the gates operating for more than five (5) minutes when no trains are present at the crossings or the siding into Woodbourne Yard.

3.
Not sooner than ninety (90) days following installation of the new grade crossing predictors by CSX, BTS agrees to conduct a site conference at the crossings.  If BTS and the other parties agree at the site conference or thereafter that the new grade crossing predictors are “operating properly as designed” under the above standard, BTS shall approve the project.  If any party disputes the proper operation of the predictors, the matter shall be referred to the Office of Administrative Law Judge for hearing and determination, in which the party or parties disputing that the new grade crossing predictors are not operating properly as designed shall have the burden of proof.

4.
Within thirty (30) days after the Commission conducts a final inspection and approves the project and CSX submits an invoice to PennDOT, PennDOT agrees to reimburse CSX fifty percent (50%) of the cost of the new grade crossing predictors and their installation, up to a maximum of Seventy Thousand Dollars ($70,000.00).

5.
Within thirty (30) days after the Commission conducts a final inspection and approves the project, the Township agrees to reimburse CSX Twenty Thousand Dollars ($20,000.00) toward the cost of the new grade crossing predictors and their installation.

6.
CSX agrees to bear the remainder of the cost of the new grade crossing predictors and their installation.

7.
CSX agrees to bear all cost associated with its study of conditions at the crossing conducted by its consulting engineering firm.

8.
Following the installation of the new grade crossing predictors on the CSX track at the crossings, CSX agrees to maintain the new grade crossing predictors at its sole cost and expense.

9.
The effective date of this Stipulation shall be the last day upon which it is signed by any of the parties hereto.

10.
The Township agrees to provide a copy of this Stipulation to the regional municipal police force and encourage it to use all reasonable efforts to enforce the provisions of Section 3341 of the Motor Vehicle Code, 75 Pa.C.S. §3341, against motorists who circumvent the gates across the tracks when the warning devices are activated, in order to protect the safety of the public, CSX and SEPTA crews and passengers.

11.
By entering into this Stipulation, no party hereto admits any liability in connection with the complaints asserted in this proceeding.  The Parties to the Stipulation agree that no expression of fact in this Stipulation shall constitute an admission or a modification of any fact or facts asserted in any pleadings of any party in this proceeding, in the event that the parties or any of them further litigate, either at the Commission or in any other forum.  The Parties further agree that no expression of fact asserted in this Stipulation shall estop any party from refuting or supporting any expression of fact asserted in this proceeding or in any other litigation between or among them or any of them either at the Commission or in any other forum.

12.
The parties agree that any party shall have an opportunity to withdraw from the Stipulation if the Administrative Law Judge recommends that the Commission enter a final Order that adopts the Stipulation or agreed-upon Ordering Paragraphs but with modifications or if the Commission enters a final Order that adopts the Stipulation or agreed-upon Ordering Paragraphs but with modifications.  In that event, any party may give notice to the other parties that it is withdrawing from this Stipulation.  Such notice must be in writing and must be given within ten (10) calendar days of the issuance of any Initial or Recommended Decision or any Commission Order which adopts this Stipulation or the agreed-upon Ordering Paragraphs with modifications.  The consequence of any party withdrawing from this Stipulation as set forth above is that all issues associated with the requested relief presented in the proceedings will be fully litigated unless otherwise stipulated by the parties.

DISCUSSION


Settlement is encouraged by the Commission’s regulations, 52 Pa. Code §5.231(a).  Settlements save the time and money required to litigate a matter to its ultimate conclusion.



The settlement agreement, a copy of which is attached to and incorporated by reference to this Initial Decision, satisfies the requirement that the settlement is in the best interest of the parties and the public.


Essentially, CSX agrees to install on its track at the crossings new grade crossing predictors and to ensure that the predictors will operate properly as designed.  The term “operate properly as designed” is defined to mean that the predictors will eliminate the occurrence of the automatic gates operating in a manner of blocking the crossings and eliminate the occurrence of the gates operating for more than 5 minutes when no trains are present.  Following the installation of the predictors, BTS agrees to conduct a site conference to determine whether the predictors are operating properly as designed.  The Stipulation also outlines the procedure the parties have to follow when a party contends that the predictors are not operating as designed or when a party wishes to withdraw from the Settlement.  The Stipulation contemplates the parties’ sharing of the cost of installing the new grade crossing predictors.  Finally, the Township agrees to provide a copy of this Stipulation to the regional municipal police force and to encourage the local police to use all reasonable efforts to enforce the provisions of the Motor Vehicle Code against motorists who seek to circumvent the gates when the warning devices are activated in order to protect the safety of the public and the parties involved.



These commitments would be within the range of the likely outcome if the case was fully litigated.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The terms of the Stipulation are just, reasonable and in the public interest.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Stipulation of Settlement entered into by the parties to this proceeding be and hereby is adopted.



2.
That CSX Transportation, Inc., at its initial cost and expense, shall install new grade crossing predictors on the single track on which it primarily operates at the three-track crossing at Woodbourne Road in Middletown Township, Bucks County, within ninety (90) days of the entry of this Order, to eliminate the occurrence of the automatic gates operating in the manner of blocking the crossings and eliminate the occurrence of the gates operating for more than five (5) minutes when no trains are present at the crossings or the siding into Woodbourne Yard.



3.
CSX Transportation, Inc. shall promptly notify the Commission’s Bureau of Transportation and Safety (BTS) and the other parties upon completion of the installation of the new grade crossing predictors.



4.
Not sooner than ninety (90) days following installation of the new grade crossing predictors by CSX, BTS shall conduct a site conference at the crossings.  If BTS and the other parties agree at the site conference or thereafter that the new grade crossing predictors are “operating properly as designed” as defined in Ordering Paragraph 2, BTS shall approve the project.  If any party disputes the proper operation of the predictors, the matter shall be referred to the Office of Administrative Law Judge for hearing and determination, in which the party or parties disputing that the new grade crossing predictors are not operating properly as designed shall have the burden of proof.



5.
That within thirty (30) days after the Commission conducts a final inspection and approves the project, and CSX Transportation, Inc. submits an invoice to the Pennsylvania Department of Transportation, the Pennsylvania Department of Transportation shall reimburse CSX Transportation, Inc., fifty percent (50%) of the cost of the new grade crossing predictors and their installation, up to a maximum of Seventy Thousand Dollars ($70,000.00).  All costs that are to be reimbursed by the Department of Transportation consistent with this Order shall be reimbursed under the provisions of 23 C.F.R. §§140 and 646.  The aforesaid Federal reimbursement shall not supersede, delay or, in any manner, postpone the effect of any paragraph contained in this or any related Secretarial Letter or Order.



6.
That within thirty (30) days after the Commission conducts a final inspection and approves the project, Middletown Township shall reimburse CSX Transportation, Inc., Twenty Thousand Dollars ($20,000.00) toward the cost of the new grade crossing predictors and their installation.



7.
That CSX Transportation, Inc. shall bear the remainder of the cost of the new grade crossing predictors and their installation as well as the cost of study of conditions at the crossings conducted by its consulting engineering firm.



8.
Following the installation of the new grade crossing predictors at the crossings, CSX Transportation, Inc., at its sole cost and expense, shall maintain the new grade crossing predictors and the remainder of its facilities at the crossings.



9.
That this Order is without prejudice to the right of any party to enforce the provisions of any lawful agreement between it and any other party.


10.
That within sixty (60) days of the approval by the Commission of the work agreed upon and ordered herein, if no party objects to the operation of the new grade crossing predictors or the fulfillment of any compensation obligations under this Order, the Commission shall mark the complaint closed.



11.
That the record at Docket No. C-20029069 shall be marked closed.

Date:

September 7, 2004


____________________________________







Ky Van Nguyen








Administrative Law Judge

PAGE  
5

