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HISTORY OF THE PROCEEDING



On April 14, 2004, Deborah M. Maloy (Ms. Maloy or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne or Respondent) alleging an inability to pay her bills.  This case is an appeal from an informal Bureau of Consumer Services (BCS) decision, dated March 25, 2004.  



On May 20, 2004, Duquesne filed an Answer denying the material allegations of the Complaint.  The Answer also included New Matter, with attached affidavit, asserting that Complainant had filed a Petition under Chapter 7 of the United States Bankruptcy Code, 11 U.S.C. §§701, et seq., in the United States Bankruptcy Court for the Western District of Pennsylvania at Docket No. 04-26376.  Duquesne further indicated, in its New Matter, that the utility debts which are the subject of Ms. Maloy’s Complaint, all predate the filing of the bankruptcy petition.  Duquesne attached a stamped copy of the cover sheet of the bankruptcy petition to its New Matter. 


Also on May 20, 2004, Duquesne filed a Preliminary Motion, under 52 Pa. Code §5.101(a)(1), in which Duquesne questioned the jurisdiction of the Commission to render a decision in Ms. Maloy’s Complaint.  Duquesne cited to 28 U.S.C. §1334 as placing exclusive jurisdiction for matters affecting payment of pre-petition debts in the United States Bankruptcy Court.  Duquesne requested that the Commission determine that it has no jurisdiction and asked that the Complaint be dismissed. 


Under Commission regulations at 52 Pa. Code §5.101(d), Complainant is given ten (10) days to respond to Duquesne’s Preliminary Motion.  Complainant is given twenty (20) days to reply to New Matter contained in Duquesne’s Answer.  52 Pa. Code §5.62(c).  No answer to either the Preliminary Motion or the New Matter has been filed. 



On September 2, 2004, I received notice of assignment of this matter, to rule upon whether the Preliminary Motion, filed by Duquesne, should be granted.  Since I find that the Commission has no jurisdiction to decide Ms. Maloy’s Complaint, as discussed below, I am issuing my ruling as an Initial Decision.  Issuance of an Initial or Recommended Decision is required when a ruling on a motion results in a dismissal of complainant’s case.  See, e.g., 52 Pa. Code §5.103(d)(3).  

FINDINGS OF FACT


1.
On April 14, 2004, Deborah M. Maloy (Complainant), 816 Vankirk Street, Clairton, PA, 15025, filed a Formal Complaint against Duquesne Light Company (Respondent) alleging an inability to pay her bills.



2.
Ms. Maloy’s Complaint is an appeal from a Bureau of Consumer Services (BCS) decision on March 25, 2004, issued at BCS Case Number #1611056.



3.
On May 13, 2004, Ms. Maloy filed a bankruptcy petition under Chapter 7 of the United States Bankruptcy Code (bankruptcy petition), before the United States Bankruptcy Court, Western District of Pennsylvania, at Docket No. 04-26376.



4.
The utility debt at issue before the Commission was incurred prior to the filing of the bankruptcy petition on May 13, 2004.


5.
Complainant failed to file an answer to New Matter and an answer to the Preliminary Motion filed in this proceeding by Respondent.
DISCUSSION


In its Preliminary Motion, Duquesne asserts that Complainant filed a bankruptcy petition on May 13, 2004, subsequent to the filing of a Formal Complaint with the Commission.  In addition, Duquesne states that the debt at issue in the Complaint relates entirely to pre-bankruptcy petition debt.  Duquesne included these same assertions in its New Matter, to which Complainant has failed to reply.  


Commission regulations provide, at 52 Pa. Code §5.62(c), that relevant facts stated in New Matter may be deemed admitted upon a party’s failure to timely reply.  Since no reply has been filed, I am deeming these facts to be admitted.


Also, Duquesne attached a stamped copy of the cover sheet of the bankruptcy petition to its Preliminary Motion and to its Answer and New Matter.  This document is publicly available and provides notice of the bankruptcy filing.  A presiding officer and the Commission may take official notice of the fact that the bankruptcy petition has been filed.  52 Pa. Code §§5.406 and 5.408.


Ms. Maloy’s bankruptcy attorney, Edward Van Stevenson, Jr., Esquire, who was listed on the cover sheet of the filing, confirmed that Ms. Maloy’s bankruptcy petition had been filed.  He requested that his name be added to the service list in this case.  


Duquesne contends that, due to the bankruptcy filing, the Commission lacks jurisdiction to grant the relief requested by Complainant and the Complaint should therefore be dismissed.  In support of its position, Duquesne cites to 28 U.S.C.A. §1334.  That statute provides, with certain limited exceptions not relevant here, that the District Court shall have original and exclusive jurisdiction of all cases under Title 11 (the Bankruptcy Code).


I agree with Duquesne that the Commission no longer has subject matter jurisdiction over Ms. Maloy’s Complaint concerning pre-petition utility debt, and that jurisdiction now resides in the Bankruptcy Court.  Accordingly, Duquesne’s Preliminary Motion will be granted.
CONCLUSIONS OF LAW


1.
The Commission and a presiding officer may take official notice of the filing of a bankruptcy petition.  52 Pa. Code §§5.406 and 5.408. 


2.
Relevant facts stated in New Matter may be deemed admitted if the opposing party fails to file a timely response to the New Matter. 52 Pa. Code §5.62(c).



3.
The Commission’s jurisdiction to decide Ms. Maloy’s Formal Complaint, involving pre-petition debt, has been preempted by federal law, and jurisdiction over this debt now lies exclusively with the Bankruptcy Court.  28 U.S.C.A. §1334.


4.
Duquesne’s Preliminary Objection, which questions the jurisdiction of the Commission, must be granted.



5.
Ms. Maloy’s Complaint at Docket No. Z-01611056 must be dismissed.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Formal Complaint of Deborah M. Maloy at Docket No. Z‑01611056, is hereby dismissed.


2.
That Edward Van Stevenson, Jr., Esquire, Neighborhood Legal Services, 928 Penn Avenue, Pittsburgh, PA, 15222-3799, be added to the service list in this proceeding.
Date:  September 7, 2004



_____________________________







Kandace F. Melillo








Administrative Law Judge
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