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HISTORY OF THE PROCEEDING



On February 5, 2004, Robert A. Slowik (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia that his billing is incorrect due to a faulty meter.  Complainant seeks “an equitable replacement of the excess money” he was allegedly charged.

PECO duly filed an Answer denying that the billing was inaccurate and averring, inter alia, that Complainant’s meter was replaced on February 20, 2002; that on March 4, 2003, PECO conducted a high bill field investigation; that a meter reading was taken which verifies the accuracy of the last billed meter reading; that an appliance analysis was conducted; that a passing load test was conducted and meter accuracy was verified; that no foreign wiring or ground dissipation was discovered; that in addition, another meter test was conducted on April 24, 2003; that the meter was tested twice at full load and resulted each time at 100.4% accuracy; that the meter was tested twice at light load and tested at 100.3% accuracy.  PECO denied all other averments of the Complaint and seeks dismissal of the Complaint.



A telephonic hearing was held on July 16, 2004.  Complainant appeared pro se, testified on his own behalf, presented one additional witness and introduced four exhibits.  Respondent appeared by counsel, presented two witnesses and introduced four exhibits.  The record was closed on July 16, 2004.

FINDINGS OF FACT



1.
Complainant is Robert A. Slowik who resides with his wife at 744 Sumter Drive, Yardley, PA 19067 and who is a residential electric heating customer of PECO (N.T. 9-10).


2.
Respondent is PECO Energy Company.


3.
Complainant’s residence is a single family split level home with a finished basement, an office, a family room, foyer, kitchen, living room, dining room, powder room, four bedrooms and two bathrooms (N.T. 11-12).


4.
A new heat pump was installed at Complainant’s premises in January 2002 (N.T. 18).



5.
A new automatic meter reading device (AMR) was installed on February 20, 2002 at Complainant’s premises (N.T. 12, 88, 95-96).


6.
On March 4, 2003, a PECO representative performed a field investigation at Complainant’s premises (N.T. 57-58; PECO Exhibit No. 2).



7.
During the field investigation of March 4, 2003, the PECO representative verified the meter number and that the readings were in line with the premises readings.  The representative tested the meter and found it to be operating properly (PECO Exhibit No. 2).



8.
The compressor and fan on the heat pump had a plate rating of 5000 watts.  When the PECO representative turned on the compressor, the reading was only 2800 watts when a 5000 watt reading was expected, which indicated to the representative that something in the heat pump was not operating properly (N.T. 59-63).


9.
If the heat pump is not supplying the 5000 watts of heat, then it would continue to run to produce the desired heat temperature; and could continue to run continuously and use more electricity (N.T. 63-65).


10.
The PECO representative referred Complainant to Complainant’s heating contractor to check the heat pump operation (N.T. 63).


11.
PECO Exhibit No. 3 is the meter test performed by the PECO witness on April 24, 2003 (N.T. 65).  The PECO representative verified the meter number, checked the seals on the meter and performed two load tests one each of full loads and light loads.  The full load average test accuracy was 100.4% and the light load average test accuracy was 100.3% (N.T. 66-67).  The representative also checked the meter register, the gearing, the ratio, the needles on the dial; all of which operated properly (N.T. 67).  The representative did not make any adjustments to the meter (N.T. 68-69).  The meter was operating correctly and there were no shorts or grounds to the wiring (N.T. 74).


12.
When the heat pump does not supply enough heat for the desired temperature, the back-up heat is brought on (N.T. 75).



13.
Complainant’s system has four different stages.  If the temperature drops below 32º, the compressor plus one stage may run.  If the temperature drops lower, the compressor plus two stages may run.  If the temperature drops lower, the compressor and all four stages may run.  If the compressor is malfunctioning and not supplying enough heat, the electric back-up may come on even though it would not be needed if there were no malfunction (N.T. 75-77).



14.
If the compressor ran at full capacity for 24 hours/day, but was not producing the total amount of heat that it is supposed to because the output was only 2800 watts instead of 5000 watts, then it is possible that the back-up heat would run more than it would normally run, which would account for the Kwh usage in some months where the measured usage was high.



15.
If the compressor is not operating at the full plate rating of 5000 watts, but at the measured 2800 watts, a back-up stage would come on triggering the electric resistance heat (N.T. 77).



16.
Each back-up stage uses approximately 5000 watts, so that if the compressor (5000 watts) and all four back-up stages (5000 watts each) run, it would be using 25,000 watts (N.T. 78-79, 82).



17.
If the compressor malfunctioned and all four stages of back-up electric resistance heat were brought on line for only five hours/day or partially on line for 8 to 9 hours/day, the type of usage experienced by Complainant would occur (N.T. 82).



18.
PECO Exhibit No. 1 is a billing statement of Complainant’s account from April 2001 to May 2004 (N.T. 87).



19.
A Bureau of Consumer Services (BCS) Closing Report (Case No. 1360958) was issued on January 15, 2004 indicating that the billing was correct and that the complained-of usage was due to a malfunctioning heat pump (PECO Exhibit No. 4).



20.
As of July 13, 2004, Complainant had a credit balance of $180.54 (N.T. 89).



21.
Complainant is currently on a budget plan.  The budget plan is based on the customer’s usage and is reviewed and adjusted every four months.  The monthly budget bill is increased or decreased to keep in line with the customer’s usage; and at the end of 12 months, the customer pays the difference between the actual bills and the budget bills (N.T. 90-93).



22.
Complainant Exhibit No. 1 shows the Kw usage and average temperature from 1991 through 2004 (N.T. 13-15).



23.
Complainant Exhibit No. 2 extracts certain dates from Complainant Exhibit No. 1 (N.T. 15).



24.
Complainant is contesting the usage and charges for January, February, March, April, May and June of 2003 (N.T. 23, 27); and May, June, July, August, September, October, November and December of 2002 (N.T. 24-25, 27-28).



25.
Complainant Exhibit No. 3 shows Kw usage and average monthly temperatures.


26.
Complainant Exhibit No. 4 are receipts from York and Sons, the contractor who installed Complainant’s heat pump (N.T. 30, 33, 35).



27.
Jack York, the heating contractor, testified that the rated amperage on the unit was 19.2 (N.T. 35) and that the rated amperage on the fan motor is 1.8.  The unit was actually drawing 9.5 to 10 amps at 45º ambient outside temperature (N.T. 36-37).



28.
The contractor testified that the unit was running within its capacity (N.T. 38) and that it was not undercharged for air conditioning purposes (N.T. 40).

DISCUSSION



In this proceeding, Complainant has alleged that his electric bills for the months of May, June, July, August, September, November and December of 2002 (N.T. 24-25; 27-28) and for the period of January, February, March, April, May and June of 2003 (N.T. 23, 27) are excessive.  Respondent denies this allegation and asserts that the electric meter tested accurately and that Complainant’s alleged excessive bills are due to a malfunctioning new heat pump installed by Complainant by reason whereof there was the potential to use the electricity for which Complainant was billed for the periods involved.



In this type of case, the Commission, in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), established certain criteria to be considered.  Thus, in Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), the Commission, citing Waldron, stated, inter alia,

The standard to be applied in cases such as that presented here has been enunciated by us in Waldron v. Philadelphia Electric Co. (1980), 54 Pa. PUC 98, and elaborated upon in Branham v. Philadelphia Electric Co. (1980), 54 Pa. PUC 120; Albert v. Pennsylvania Power & Light Co., F-04226108, April 3, 1980; O’Brien v. Pennsylvania Power & Light Co., F-05725746, June 19, 1980; Hooper v. Duquesne Light Co., F-08621970, June 19, 1980; and Windsheimer v. Western Pennsylvania Water Co., C-79081408, August 19, 1980.  We have ruled that when a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case, which, unrebutted by a utility, would entitled complainant to prevail.  We also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.  [See] Waldron.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective.  See Hooper.  (Emphasis supplied)



With respect to the Waldron criteria, the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001), stated, inter alia,

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.


Although there is no evidence of prior billing abnormality or change in the number of occupants in Complainant’s household, the record evidence does disclose a change in circumstances (replacement of an old faulty heat pump with a new one in January 2002).  Moreover, from a perusal of Complainant’s own exhibits, it is clear that Complainant’s potential for energy utilization was not low.  Accordingly, Complainant has not met all of the above-mentioned Waldron criteria.



Instead, Complainant bases his allegations on a comparison of the disputed periods of time to an average of the comparable periods of time for the 10 year period from 1991-2001 (Complainant Exhibit No. 2).  In this regard, as aforesaid, it is to be again noted that in January 2002, Complainant installed a new heat pump at his home because the old one failed and in addition, in February 2002, a new automatic meter reading device (AMR) was also installed at Complainant’s home.


A review of Complainant’s own exhibits for the months in controversy discloses the comparisons set forth in Appendix A hereto attached.



It is to be noted from Appendix A that during all of the disputed 2003 winter heating months, the temperatures (when compared to the average of the 1991-2001 period) were lower.  The only questionable months during the disputed 2003 period appear to be January, February and March.  These will be more fully discussed hereinafter.



Further, on average, the disputed month of May 2002 is in line with May 2001 and the average of 1991-2001; any higher usage can be attributed to the colder average monthly temperatures.  June 2002 is comparable to June 2001.  July, August, September 2002 is higher than those months in 2001 and the average of 1991-2001 and this higher usage can be attributed to greater air conditioning usage.  December 2002 usage is higher than December 2001 and the December 1991-2001 average because the average temperature was considerably lower and greater usage of electricity for heating is expected.



With respect to January, February and March 2003 (mentioned above), after Complainant complained to PECO about what he considered to be excessive measured usage, the record indicates that a PECO representative performed a field investigation at Complainant’s premises on March 4, 2003 (N.T. 57-58; PECO Exhibit No. 2).  The meter was tested and found to be operating properly.  At that time, the PECO representative noted that the compressor and fan on the heat pump had a plate rating of 5000 watts, but when the compressor was turned on, the reading was only 2800 watts which indicated to the PECO representative that something in the heat pump was not operating properly (N.T. 59-63).  Indeed, Complainant’s own witness testified that the rated amperage on the unit was 19.2 (N.T. 35) and the rated amperage on the fan motor was 1.8; but that the unit was actually drawing only 9.5 to 10 amps; which is approximately half of its capacity.  This proportion comports with the PECO testimony that the plate rating was 5000 watts but when running was the reading was only 2900 watts or slightly more than half its rating.



The PECO witness explained that if the heat pump was not supplying the 5000 watts of heat, it would continue to run in order to produce the desired heat temperature and would then bring on the back-up heat causing a greater consumption of electricity (N.T. 63-65, 75).  Specifically, the witness explained that 
Complainant’s system has four different stages.  If the temperature drops below 32º, the compressor plus one stage may run.  If the temperature drops lower, the compressor plus two stages may run.  If the temperature drops lower, the compressor and all four stages may run.  If the compressor is malfunctioning and not supplying enough heat, the electric resistance back-up stage would come on even though it would not be needed if there were no malfunction (N.T. 73, 75-77).  Moreover, the witness continued, each back-up stage uses approximately 5000 watts, so that if the unit (5000 watts) and all four back-up stages (5000 watts each) ran, it would be using 25,000 watts (N.T. 78-79, 82); and if all four stages of back-up electric resistance heat were brought on line for only five hours/day or partially on line for 8 to 9 hours/day, the type of usage about which Complainant disputed, would occur (N.T. 82).



The record also discloses that on April 24, 2003, PECO performed another meter test (PECO Exhibit No. 3; N.T. 65).  The PECO representative verified the meter number, checked the seals on the meter and performed two load tests one each of full loads and light loads.  The full load average test accuracy was 100.4% and the light load average test accuracy was 100.3% (N.T. 66-67).  The representative also checked the meter register, the gearing, the ratio, the needles on the dial; all of which operated properly (N.T. 67).  The representative did not make any adjustments to the meter (N.T. 68-69).  The meter was operating correctly and there were no shorts or grounds to the wiring (N.T. 74).



By reason of the aforesaid variations in temperatures; the less than rated output of the heat pump unit; the twice-tested meter accuracy; the unconvincing attempted comparison by Complainant of electric usage under changed circumstances, i.e., measured usage under admittedly faulty old unit as compared to usage under newly installed unit (January 2002); the Administrative Law Judge finds and concludes that Complainant has not satisfactorily established that his electric usage for the disputed periods was due to a meter malfunction as he has alleged.  That is to say, PECO has convincingly demonstrated of record that the electric usage from actual meter readings (AMR) and billings were correct as rendered, and that any perceived aberration in the readings was not due to meter error but to other causes hereinabove more fully explained.  An appropriate Order will be issued.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has not met his burden of proof under Waldron v. PECO, 54 Pa. PUC 98 (1980), nor has he met his burden under Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001).



3.
Respondent has demonstrated the accuracy of Complainant’s meter and his potential for energy consumption for which he was billed.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Robert A. Slowik against PECO Energy Company at Docket Number F-01360958 is hereby dismissed.



2.
That Complainant is responsible for the electric usage as billed.



3
That this matter be marked closed.

Date:
September 7, 2004



___________________________________








Herbert Smolen







Administrative Law Judge

APPENDIX A




   (Disputed Months in 2003, 2002)


   Average


        2004

2003

2002

  2001

  1991-2001
	Month
	Kwh   Temp
	Kwh   Temp
	Kwh   Temp
	Kwh   Temp
	Kwh   Temp

	January
	3698      34
	6577      34
	
	4381      30
	3718      35

	February
	3747      28
	6497      27
	
	3467      36
	3338      35

	March
	2649      43
	5020      37
	
	2846      40
	2817      40

	April
	2514      49
	3335      50
	
	2518      48
	2239      51

	May
	1104      64
	2086      59
	1576      59
	1229      64
	1287      61

	June
	1063      71
	1398      68
	1361      69
	1481      69
	1114      70

	July
	
	
	2094      79
	1779      76
	1675      77

	August
	
	
	2441      81
	2149      78
	1581      77

	September
	
	
	1501      73
	1645      73
	1378      73

	October
	
	
	1307      66
	1182      62
	1127      61

	November
	
	
	2211      49
	1429      55
	1766      51

	December
	
	
	4202      37
	2009      51
	2579      44


Note:  Figures extracted from Complainant Exhibit No. 1.
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