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HISTORY OF THE PROCEEDINGS

On December 3, 2003, David Renkiewicz (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint the Complainant essentially alleged that on September 18, 2003, a power surge hit his area and that the surge damaged his microwave and 2 surge protectors.  He asked that the Respondent pay for his loss.


On December 31, 2003, the Respondent filed an answer to the complaint.  The Respondent stated that it did not have sufficient information to determine the truth of the Complainant’s allegations and that it was conducting an investigation of these allegations.  


On June 24, 2004, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Anthony D. Kanagy, Esquire, who presented the testimony of one witness, Timothy Grow, and introduced two exhibits which were admitted into the record.


The record was closed on June 24, 2004.

FINDINGS OF FACT


1.
The Complainant is a Respondent ratepayer of record and takes service at 66 Huntingdon Drive, Glen Mills, Pennsylvania 19020 (N.T. 4).



2.
On September 18, 2003, Hurricane Isabel caused two outages in the Complainant’s area:  one occurred at 6:21 p.m. and electricity was restored at 9:13 p.m. on the same day, the other at 3:38 a.m. on September 19, 2003.  The outages were caused by the fall of tree branches and strong winds that struck the power lines.  The hurricane affected 1,890 customers (N.T. 9, 10; PECO Exhibit 1).


3.
The outage on September 18, 2003 damaged the Complainant’s microwave and two power surge devices (N.T. 5; PECO Exhibit 1). 


4.
The Respondent is not liable for any damages due to accident, storm, flood or any other cause beyond its control.  It also limits its liability to the maximum amount of $500 (N.T. 10, 11; PECO Exhibit 2).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has provided him with unreasonable service in that it has failed to respond to the Complainant’s outages or that it has not paid him for the damage caused by the outages.


Essentially, the Complainant testified that in October of last year, a power surge hit his whole neighborhood and that the surge knocked out his neighbors’ meters, microwaves and TVs.  Personally, his microwave and a couple of his power strips were damaged.  He also stated that there was a very, very bad storm on that day, that, if he remembered correctly, the storm started on a Thursday through a Friday, and that the power was back on Friday night.  His claim for damage was in the range of $310.  He believed the Respondent’s lightening arresters at the corner of Chaney and Huntingdon Drive which were knocked out might have caused the power surge to his neighborhood (N.T. 5, 6).  


The Respondent’s witness testified that according to the Respondent’s record, there were two outages on the Complainant’s circuit on the day of the storm Isabel, which occurred at 6:21 p.m. on September 18, 2003 and 3:38 a.m. on September 19, 2003.  The electricity of the first day’s outage was restored at 9:30 p.m., but that of the second outage was not recorded.  But, according to the Complainant’s testimony, the electricity was restored on the night of the second day’s storm.  



The Complainant did not contend that the Respondent had failed to respond to the outages, but only that the Respondent’s lightening arresters might have caused the Complainant’s outages.  


First, the Respondent cannot be charged with providing inadequate or unreasonable service because it failed to anticipate an unforeseen or unusual combination of circumstances or occurrences.  Johnston v. Pennsylvania R. Co., 135 Pa. Superior Ct. 45, 4 A.2d 539 (1939).  Hurricane Isabel qualified as an unforeseen or unusual combination of circumstances or occurrences which absolved the Respondent’s duty to provide adequate and reasonable service.


Second, a tariff rule which limits liability for negligent conduct, except for reckless, willful or wanton misconduct, has been recognized by the Commission.  The Commission has recently issued a Policy Statement expressly recognizing that state law permits utilities to limit their liability for interruption or cessation of service.  See the preamble to the enactment of 52 Pa. Code §69.87, 29 Pa. Bull. 2147 (April 24, 1999).



Finally, the Complainant seemed to argue that the Respondent’s lightening arresters might have caused the power surge in the Complainant’s neighborhood.  In response to this, the Respondent’s witness stated that the arresters were there to protect, not the Complainant’s neighborhood’s appliances, but only the Respondent’s facilities (N.T. 12).  



From the testimony above, I conclude that the Complainant has failed to carry his burden of proof.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.


2.
The Complainant has failed to sustain his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of David Renkiewicz against PECO Energy Company at Docket Number C-20032150 is dismissed.
Date:

September 8, 2004


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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