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HISTORY OF THE PROCEEDING



On July 21, 2004, Mr. Ronald P. Sandt (“Complainant”) filed a Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against PPL Electric Utilities Corporation (“PPL” or “Respondent” or “Company”), alleging that the Respondent refused to relinquish a part of its property for an intersection and as a consequence, his township, which is Hanover Township, will construct a road intersecting right in front of Complainant’s house.   Complainant requests that PPL be ordered to give up a small section of its property so that the road constructed by the township can intersect with another road as a cross or “X” and not as a “T” in front of Complainant’s home. 


On August 18, 2004, Respondent filed its Answer with New Matter and Preliminary Motion admitting to refuse to sell or convey any portions of its property.  PPL also noted that a substation is located on the property in Hanover Township, Northampton County, (“Township”).  PPL states further,
it will not convey any portion of its property to a third party, including the Township, because the size of PPL’s lot is small and a conveyance of any unused portion of the lot and the placement of a public thoroughfare thereon and next to PPL’s substation and getaway land would significantly limit PPL’s use of the land and ability to expand PPL’s substation…. [B]ecause of the growth in the area, PPL is planning for an additional 69 KV Circuit with a new 12 KV L & T at the substation and any transfer of PPL’s property would significantly impact the underground getaway and limit new substation getaways to the east and south.  Due to the aforesaid load growth, PPL cannot reduce its property holdings in the area of the substation.
PPL Answer with New Matter, ¶ 3.  


In New Matter the Respondent characterized the Complainant’s request as asking the Commission to condemn private property for the use of a public intersection or roadway.  Respondent further states that condemnation proceedings are to be brought in the Court of Common Pleas of the county where the property is located and thus, the Commission does not have exclusive jurisdiction over condemnation.  PPL avers that because the Complaint requests the forced sale of the Company’s property to the Township for a public roadway, the subject concerns a condemnation matter that can only be brought by the Township, not Complainant, and over which the Commission does not have jurisdiction citing, Beltrami Enters., Inc. v. Dept. of Envtl. Res., 632 A.2d 989 (Pa. Cmwlth. 1993).   


On August 18, 2004, PPL filed a Preliminary Motion at this docket with the Commission.  PPL repeats in its Preliminary Motion what it stated in New Matter but adds that the Township is an indispensable party that is not joined as a party to this Complaint, and consequently, the Commission cannot grant the relief requested by the Complainant. 



On September 1, 2004, Complainant filed a letter with the Commission requesting that the letter be considered as his response to the PPL’s Preliminary Motion.  Complainant provides a copy of a correspondence sent to Vice-Chairman, John J. Finnigan, Jr., of the Board of Supervisors, Hanover Township, Northampton County with his response.  In this letter to the Township’s Vice-Chairman of the Board of Supervisors, Complainant requests that the Township file in the Court of Common Pleas a condemnation proceeding regarding a public roadway on the PPL property.  


Complainant complied with the Commission rule of practice at 52 Pa. Code § 5.101(d) and filed a response to the Preliminary Motion.  The 10-day response period has passed, and the matter is now ready for decision.
DISCUSSION


Commission regulations provide for the filing of a preliminary motion.  52 Pa. Code § 5.101.  When considering a preliminary motion, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18 1994).



In deciding whether to grant a preliminary motion, the Commission must assume that the facts alleged in the complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  Furthermore, the Commission looks to the proponent of the preliminary motion, here PPL, to carry the burden of proof.    



The subject matter of the Complaint is the placement of a public roadway in Hanover Township, Northampton County.  Complainant does not want the roadway to intersect in front of his property.  Complainant provides an alternative which requires PPL to relinquish a portion of its property that currently holds a substation to the Township for a public thoroughfare.  The critical issue here is whether the Commission, independent of the discretion of the utility, has the power to force PPL to relinquish a portion of its property for a public thoroughfare in the Township.


PPL admits that it will not sell or convey any portion of its property in question.  PPL asserts that the action is analogous to a condemnation, limits its response to load growth by expansion of the substation and getaway areas, does not involve the Township as an indispensable party and is outside of the Commission’s jurisdiction.



A condemnation is, “[a] process of taking private property for public use through the power of eminent domain.”  Black’s Law Dictionary 153 (Abridged 5th ed., 1983).  Eminent domain is, “the power to take private property for public use by the state, municipalities, and private persons or corporations authorized to exercise functions of public character.”  Id at 273.   Mr. Sandt does not have any power to take private property for public use.  Complainant is relying on the Commission as an entity that may be able to exercise power to take private property for public use.



Sections 1511(a) and (c) of the Corporations and Unincorporated Associations Code grant to certain public utility corporations additional powers including the right to take, occupy and condemn property for several enumerated purposes with the need for Commission approval. 15 Pa. C.S. §§ 1511 (a) and (c).  The several enumerated purposes for condemning property concern the utility providing adequate service to the public by means of facilities.  Through these sections it is the public utility that is acting to exercise the power of eminent domain to provide service or access to facilities for services.  This section is not applicable because in this proceeding: (1) the public utility is not exercising the power of eminent domain it is the Complainant that is trying to use the powers of the Commission to force the public use of utility’s private property; and (2) the Complaint is regarding land access for a public thoroughfare on a public utility’s property not service or access to the public utility’s facilities.  The Commission must be capable of exercising the eminent domain power independent of the public utility’s discretion.  



On the facts of this proceeding, the Commission does not have the independent power to force PPL to relinquish or convey its private property to construct a road.  While the Commission can determine whether the eminent domain power exercised by a public utility was reasonable, necessary and proper for the service, accommodation, convenience or safety of the public, the public utility in this case has not acted to force the use of property at issue.  Tompkins v. Pennsylvania American Water Co., Docket No. C-00924024, 1992 Pa. PUC Lexis 107, [*2] (August 27, 1992).  Section 1501 of the Public Utility Code requires every public utility to furnish and maintain adequate, efficient, safe and reasonable service and facilities. 66 Pa. C. S. § 1501.  If the Complaint concerned Mr. Sandt’s ability to gain access to PPL’s electric service or facilities to furnish electric service or questioned the adequacy and safety of service to Mr. Sandt from PPL because of the path chosen for the public thoroughfare the Commission would not hesitate to proceed.    However, Mr. Sandt has not raised any of these issues.  Furthermore, Mr. Sandt requests that the Commission, “See if PPL will give up the small piece of property so the intersection can go where it belongs (road to road).”  This Complaint is about land access and not service or facilities access or facilities that are necessary and proper for the service, accommodation, convenience or safety of the public.    


Mr. Sandt has requested that the Township file the issue in Common Pleas Court.  Section 1-401 of the Eminent Domain Code states, “All condemnation proceedings shall be brought in the court of common pleas of the county in which the property is located….”  26 P.S. § 1-401.  In compliance with the Eminent Domain Code, the dispute should be brought before the Common Pleas Court.  Although the private property at issue is owned by a public utility, the Commission does not have the power to decide whether it is reasonable to have land access and thoroughfares on the private property of the utility.  


Before the Commission can decide a controversy, it must have subject matter jurisdiction over the matter.  Hughes v. Pennsylvania State Police, 619 A. 2d 390 (Pa. Cmwlth. 1992), alloc. den. 637 A.2d (Pa. 1993).  The Commission does not have jurisdiction over the subject matter of this dispute.  Additionally, the subject of the Township as an indispensable party to be joined to this proceeding was not discussed because the decision to dismiss this case was reached on other grounds.
CONCLUSION OF LAW


1.  
The Public Utility Commission lacks subject matter jurisdiction to adjudicate the Complaint of Ronald P. Sandt against PPL Electric Utilities Corporation at Docket No. C-20043411. 


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by PPL Electric Utilities Corporation seeking dismissal of the Complaint filed by Ronald P Sandt at PUC Docket No. C-20043411, is granted.



2.
That this matter is closed.

Dated:
 September 9, 2004



_______________________________








Angela T. Jones







Administrative Law Judge
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