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HISTORY OF THE PROCEEDINGS



On July 10, 2003, Dennis V. and Julia Y. Dyckman (Complainants) filed a formal Complaint with the Commission against PPL Electric Utilities Corporation (PPL or Respondent), claiming that they had been overcharged for at least 5397 kilowatt hours of electricity for the period covering November 12, 2002 to January 10, 2003 based on expected savings from the installation of new energy-efficient heat pump.  They seek a refund of the overcharges and ask that their electric meter be checked or replaced.  



On August 1, 2003, PPL filed its Answer which denies that Complainants were overbilled and that a high bill investigation showed that Complainants’ actual usage compared favorably to their potential use.  PPL states that the November and December 2002 bills were estimated and, if they were underestimated, then the difference would show up on the January, 2003 bill.  


On November 21, 2003, a telephone hearing notice was issued setting the hearing for February 2, 2004 and assigning the matter to Administrative Law Judge Louis G. Cocheres.  A corrected notice, emphasizing that the hearing would be telephonic, was issued on December 2, 2003.  On November 24, 2003, Judge Cocheres issued a prehearing order which set forth some of the procedures and rules to be followed during the hearing.  



The evidentiary hearing was held on February 2, 2004.  The hearing produced a transcript of 80 pages, with one packet of information introduced on behalf of the Complainants, and Exhibits 1 through 4.  The record was closed at the end of the hearing.  



On July 28, 2004, a notice was issued informing the parties that the case had been reassigned to me for disposition.  The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainants are Dennis V. Dyckman and Julia Y. Dyckman, 1505 Pine Hollow Road, Harrisburg PA  17109-5680.


2.
Respondent is PPL Electric Utilities, Inc., a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
Complainant’s January 2003 bill was for over 12,000 kilowatt hours, which is abnormally high for his household.  Tr. 5.


4.
Complainant called PPL, whose representative pointed out that the prior two months’ bills had been estimated and could have been underestimated.  Tr. 6.



5.
Complainant did not believe that the underestimation could account for the high number, and called PPL again.  They agreed and performed an energy audit over the phone.  Tr. 6



6.
A PPL representative went to Complainant’s house to perform a high bill investigation.  Tr. 6. 



7.
The PPL representative told Complainant that the only things that could be causing high electric usage would be a hot water heater or one of the two heat pumps.  Tr. 6.


8.
The heat pumps in Complainants home were new and installed in October 2002.  Tr. 6.



9.
The PPL representative checked the hot water heater and each of the heat pumps.  The heat pumps were drawing only 60 percent of their rated load.  Tr. 7.



10.
Several weeks later the heat pumps were serviced and that representative found nothing wrong with them. Tr. 7.



11.
PPL issued a report indicating that the load that Complainant had supposedly drawn of 12,000 kilowatt hours was correct.  Tr. 7.



12.
PPL referred Complainant to the Commission, where he filed an informal complaint.  Tr. 8.



13.
Complainant compared November 2002 estimated usage of 1799 kilowatt hours for the temperature 46 degrees and 543 degrees days which is a measurement of how much electricity he might use, with April 2002 and December 2001, both of which were also 46 degree days.  Tr. 9.



14.
PPL changed the meter and installed an automatic meter reader without having informed Complainant that this was being done.  Therefore, the one week period between December 12th and December 19 is estimated.  PPL estimated the use of 6937 kilowatts for that one week period.  Tr. 9.



15.
In the year 2001, Complainant lived in the home with his wife and two sons.  Tr. 11, 12.


16.
In the years 2002 and 2003, and at the time the hearing, Complainant lived in the home with his wife and one son.  Tr. 12.



17.
Other than the heat pumps, Complainant reports no appliance changes during the years 2002 and 2003.  Tr. 14.



18.
Complainants put up the same Christmas display of lights every year.

Tr. 19.


19.
Prior to July 2002 the home had one heat pump.  When that heat pump was replaced, an additional pump was added. Tr. 21.



20.
Complainant is an engineer by background; therefore, he understands that turning the heat down in one zone more than two degrees would cause the emergency heat in the system to kick in, thereby using more electricity.  Tr. 22.



21.
Complainant’s home has a heat-a-later, which is a fireplace built with a steel inserts so the fire helps to heat the house.  Tr. 24.



22.
PPL Exhibit No. 1 is an account activity statement for Complainant’s account.  Tr. 30.


23.
The billing for the period which ends on October 14, 2002 is based on an actual reading.  Tr. 31.



24.
The billing for the period from October 14, 2002 to November 13, 2002 is an estimated reading for 29 days, and was for 1,799 kilowatt hours.  Tr. 31-32.



25.
The billing for the period which begins November 13, 2003 is estimated, covers 29 days, and is for 1,799 kilowatt hours.  Tr. 31. 



26.
The billing for November 13, 2002 to December 18, 2002 is for 2,407 kilowatt hours and was an estimated reading.  



27.
The January, 2003 bill for 12, 562 kilowatt hours showed an actual make-up for the December bill, which was underestimated.  Tr. 34.


28.
Between the actual reading in October 2002 and the actual reading in January 2003, there were 16,768 kilowatt hours usage over the 88-day period, which averages out to 190.5 per day.  Tr. 34.



29.
PPL Exhibit No. 2 shows the findings of PPL’s high bill investigation performed by the witness, Barry Myers.  Tr. 35.



30.
Based on finding two zone heat pumps, a five-ton unit and a one and a half ton unit, Mr. Myers calculates that the likely potential kilowatt hour usage for heating is 11, 371 kilowatt hours for the 88-day period in question.  Tr. 35-36.



31.
Based on the high bill investigation performed by PPL, Mr. Myers calculated the likely potential kilowatt hour usage for domestic usage to be 5,192 for the 88-day period.  Tr. 36.



32.
Adding the two amounts together results in a total potential usage of 16,563, without considering the Christmas lighting.  Tr. 36.



33.
This compares favorably with the actual billing of 16,768.  Tr. 37.



34.
Mr. Myers did actual readings on Complainant’s meter on January 12 and January 20, 2004, which resulted in a reading which averaged 235.7 kilowatt hours per day usage.  



35.
Complainant’s meter was changed on December 19, 2002 because PPL is changing its meters and retrofitting them with new automatic reading capabilities.  Tr. 37-38.



36.
The meter placed at the Complainant’s residence tested at 100 percent prior to its placement, and tested over 100 percent accurate when Mr. Myers visited the Complainant’s residence in January 2004.  Tr. 38.



37.
PPL Exhibit No. 3 is a recording of a payment arrangement that was offered to Complainant.  Tr. 38.



38.
PPL Exhibit No. 4 is an order from the Commission’s Bureau of Consumer Services (BCS).  Tr. 39.



39.
PPL is satisfied with the payment arrangements set down by BCS, which required Complainants to pay the budget amount of $313.00 per month plus an additional $15.00 per month for arrearage, which was $558.43 at that point.  Tr. 39.



40.
The old meter was not tested prior to replacement.  Tr. 56.


41.
PPL’s calculations are based on the actual usage as reported by the two meters, and the accuracy of the report is dependent on the accuracy of the meters.  Tr. 56.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant is contesting his January 2003 bill for electric usage, claiming that it is too high to be accurate.  Several contacts with PPL did not result in an adjustment to the bill, and he filed a Complaint with the Commission.  Other bills were submitted for comparison, and the basic situation in the home was also presented.  For example, in 2001, Complainant lived in the subject house with his wife and two sons.  In 2002, 2003 and 2004, Complainant lived in the house with his wife and one son.  The other returned home in the summer from college.  


In July 2002, Complainant replaced his home’s single heat pump with two heat pumps designed to heat zones.  Other than that, his appliances remained the same throughout the years.  His December bills would not fluctuate based on holiday lighting since he puts up the same display each year.  



The new heat pumps are designed to be 25% more efficient than the heat pump that was replaced, and Complainant states that he saw savings immediately.  



Respondent estimated the November and December bills for 2002, and then replaced the meter at the house in December 2002.  Complainant believes that there must have been a problem with either meter since there is no logical explanation for the spike in electrical usage during the December 2002-January 2003 billing period.



Respondent believes that the Complainant used the electricity for which he was charged since the meter reflects the usage and a high bill investigation revealed that the house is capable of using the amount of electricity reflected in the bill.  At the hearing, the PPL witness and the Complainant had the following exchange:


Complainant:  Would you also agree that the heat pumps are, in fact, rated at increased efficiency that that would make up for the increased capacity?

PPL witness:  Increase in efficiency doesn’t include that the increase in capacity would cause you to use less.  In fact, it’s more likely that you would use more.


Complainant:  So, in other words if I buy something that says it’s 25 percent more efficient, it’s going to use the same amount of electricity?


PPL witness:  If you were replacing one heat pump with one other heat pump, Mr. Dyckman, in this case you added an increased capacity with another heat pump.  I think it’s logical to conclude that that other heat pump is going to have an impact on the bills especially in the heating.  Tr. 41. 


PPL takes issue with the Complainant’s theories because, it claims, the Complainant fails to take into consideration the low estimates for the November and December 2002 bills.  The January 2003 bill simply makes up the difference that was not billed earlier.  Tr. 54. 


PPL provided an account statement which covers the billing from March 15, 1999 to January 2004.  PPL Exhibit 1.  This provides ample opportunity for comparison from year to year.  



PPL issued estimated bills for the months of November and December, 2002, during which the Complainant’s meter was replaced, and then PPL performed an actual reading and billed for the amount it claims to have underestimated during the two estimated months, in addition to the electricity used prior to the issuance of the January 10, 2003 bill.  Therefore, it is fair to compare this amount to the sum of the same three months in 1999, 2000, 2001, 2003 and 2004.  


A comparison the three-month period at issue here with the same three months of other years supports Complainant’s claim that the November 2002- January 2003 three-month period billing was for an unusually high amount of electrical usage.  The sum of the kilowatt hours for the three-month period divided by the number of days per cycle gives the average kilowatt hours used per day during the three-month period.


Degree day
days/cycle
kilowatt/hours
Nov. 11, 1999
   0378

29


2185

Dec. 14, 1999
   0648

33


3421

Jan. 13, 2000
   0868

30


4485

Total degree days 1904
Total kilowatt hours
10,091





Average per day
109.68

Nov. 10, 2000
   0295

29


2018

Dec. 12, 2000     0941

32


4734

Jan. 12, 2001
   1244

31


6247
Total degree days 2480
Total kilowatt hours
12,999




Average per day
141.3

Nov. 9, 2001
   0307

28


1737

Dec.12, 2001
   0599

33


2648

Jan. 14, 2002
   1044

34


4978

Total degree days 1950
Total kilowatt hours
9,363





Average per day
98.56

Nov.13, 2002
   0543

29


1799 (est.)
Dec.18, 2002      0926

30


2407 (est.)
Jan. 18, 2003
   0924

29


12562
Total degree days 2393
Total kilowatt hours
16,768




Average per day 
190.55
Nov.10, 2003
   0391

31


2386

Dec.10, 2003
   0752

30


3520

Jan.12, 2004
   1016

33


5305

Total degree days 2159
Total kilowatt hours
11,211





Average per day
119.27


As is evident, the contested bill is not consistent with the pattern of usage which is established by the Complainant’s bills. Case law holds that when a complainant has presented testimony that the number of occupants in a household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.  The number of occupants in the household actually went down by one in the present case, and the patterns shown by the other electric bills show no abnormalities at all.  Note, too, that the billing cycle in question is 88 days long, much shorter than the comparable years of 92, 92, 95, and 94 days.  This makes it even more unlikely that Complainant would have used so much more electricity in the billing period in question than he did in the other years.  Therefore, Complainant has sustained his burden of proving that the bill rendered to him on January 10, 2003, is too high to be accurate.  



Having sustained his burden, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company,  PUC Docket No. C-00934745 (order entered March 1, 1994),1994 Pa. PUC LEXIS 95.



Respondent believes that the ability to use the amount of electricity for which Complainant was billed exists in the subject house.  A PPL representative conducted a high bill investigation and opined that the heat pump might be faulty.  The same representative opined that the low estimation of the prior two months’ bills resulted in an abnormally high bill in January 2003.  


PPL witness Myers stated that he estimated that the “likely potential kilowatt hour usage for heating” was 11,371 kilowatt hours for the 88 day period under investigation.  To that number, he added the 5,192 kilowatt hours for domestic use in order to reach the total 16,563.  Complainant was actually billed for 16,768, which Mr. Myers believes compares favorably with the potential use.  This means an average daily kilowatt usage of 190.5 kW, which compares favorably with the average of 235.7 kW that Mr. Myers identified when he read the Complainant’s meter for eight days in January, 2003.



Respondent points out that the meter placed at Complainant’s residence on December 19, 2002 was tested prior to placement and measured 100% accurate.  The old meter was not tested when it was removed.  Tr. 56.  


The spike reflected in the January 2003 bill cannot be explained by the replacement of the single heat pump with two smaller heat pumps since the pumps were still in place the following year, when the kilowatt usage for the November 2003 to January 2004 period are within the range set by the prior years, excluding the period in question.  The size of Complainant’s household was reduced by one person, or 25% of the members, prior to the issuance of the high bill.  Complainant had his new pump serviced and discovered that there was nothing wrong with it.  The temperature in January 2003, when Mr. Myers read the meter a second time and discovered that the average daily use for that eight-day period was 235.7 kW, was colder than it had been the prior three-month period.  It is not logical to assume that the electrical usage for the rest of the three-month period would have been consistent with the coldest eight days of the three months in question.   



In addition, the period of time which generated the sharp increase in registered use included the removal of an existing, untested meter, and the installation of a replacement.  


The low estimates for the two months preceding the contested January 2003 bill do not justify the high bill.  The chart above indicates that in the years prior to high bill and following, the highest average kilowatt usage per day was 141.3 kW (November 10, 2000 to January 12, 2001).  The sizeable discrepancy between the established pattern of use and the bill of January 2003 has not been explained adequately.  


Even considering that December 2002 was exceptionally cold for December, the degree days were actually higher in January 2003.  Substituting kilowatt hours for months with similar degree days for the numbers used in the three-month period in question still comes up short.  As the Commonwealth Court stated:
While the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  

Milkie v. Pa. Publ. Util. Comm’n., 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. Ct. 2001).  


Respondent will be directed to figure a new three-month bill by using the kilowatt hours recorded as being used for the highest comparable period available, November 10, 2000, December 12, 2000, and January 12, 2001 (12,999 kW) and subtracting it from the amount billed for the contested period, (16768 kW).  The Complainant’s bill shall be credited with the difference (3,769 kW) at the rate in effect at the time.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


4.
Complainant sustained his burden of proving that the bill he received from Respondent for the billing period ending January 10, 2003 is unreasonably high.




5.
Having sustained his burden, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company,  PUC Docket No. C-00934745 (order entered March 1, 1994), 1994 Pa. PUC LEXIS 95.



6.
Respondent failed to rebut Complainant’s evidence.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Dennis V. and Julia Y. Dyckman, 1505 Pine Hollow Road, Harrisburg PA  17109-5680, at PUC Docket No. C-20030661 is sustained.



2.
That within thirty days of the effective date of this order, PPL Electric Utilities Corporation prepare a billing statement which credit the Complainants’ account with the cost of the difference between the actual kilowatt hours billed for the time period of November 13, 2002 and January 10, 2003 and the sum of the kilowatt hours recorded as used by the Complainant from November 10, 2000 to January 12, 2001:



November 13, 2002
1799 kW


December 18, 2002
2407 kW



January 10, 2003
12,562 kW






Total:

16, 762



November 10, 2000
2018



December 12, 200
4734



January 12, 2001
6247






Total:

12,999



Bill to be credited with cost of 3,769 kW at rate in place on January 10, 2003.


3.
That PPL Electric Utilities file a certification of compliance with this order at this docket, including a copy of the notice or bill issued to Complainant, within ten days of issuing the adjusted bill with the Commission’s Secretary, with a copy served upon the Commission’s Bureau of Consumer Services.


4.
That upon receipt of the certification in paragraph 3, the Secretary mark this docket closed.

Dated:
September 21, 2004



_________________________________








Susan D. Colwell








Administrative Law Judge 
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