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Application of James & Debra Ament,
:
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:
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:
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:
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the counties of Lehigh, Northampton,
:

Bucks, and from points in said counties,
:

to points in Pennsylvania, and vice versa.
:
INITIAL DECISION
Before

Allison K. Turner

Administrative Law Judge
HISTORY OF THE PROCEEDING


On or about September 24, 2002, James and Debra Ament, tenants by the entireties, t/d/b/a We-Haul (Applicant), filed an application for a certificate of public convenience for approval of the operation of motor vehicles as common carrier to transport household goods in use, between points in the Counties of Lehigh, Northampton and Bucks, and from points in said counties, to points in Pennsylvania, and vice versa.  This application was published in the Pennsylvania Bulletin of October 5, 2002, Vol. 32, No. 40, at Page 4930.  



Subsequently, protests to this application were filed by O’Brien’s Moving and Storage, Inc.; Adam Meyer, Inc.; Keller Moving and Storage, Inc.; Clemmer Moving and Storage, Inc.; Ace Moving & Storage; BBD & Sons Moving, Inc.; Fisher-Hughes of Allentown, Inc.; Frick Transfer, Inc.; Fritz Moving Co., Inc.; Morgan Moving & Storage, Inc.; Read’s Van Service, Inc.; Shelly Moving & Storage, Inc.; Shivley’s Moving & Storage, Inc.; and Town & Country Van Lines, Inc. (hereinafter referred to collectively as Protestants) all represented by William H. R. Casey, Esq.  


By notice dated December 4, 2002, an Initial Hearing was scheduled for March 14, 2003, in Philadelphia, PA, and the case was assigned to Allison K. Turner (ALJ) for hearing and decision.  On February 20, 2003, a Prehearing Order was served on the parties by the ALJ.  


The Initial Hearing was held as scheduled on March 14, 2003.  James Ament
 appeared on behalf of Applicant and gave testimony and submitted Applicant’s Exhibits 1 (Lehigh County Population Data from Internet), 2 (US Dep’t. of Labor/Bureau of Labor statistics – Internet), 3 (Message to Congress from George W. Bush), 4 (Yahoo Yellow Pages for Allentown for Movers) 5 (Yahoo Yellow Pages for Allentown – Gas Stations), 6 (Letter to Counsel for Protestants that Ament will amend its application), and 7 (Letter to State Representative Julie Harhart).  He did not call any other witnesses.  William H. R. Casey, Esq., appeared and represented the Protestants.  He called four witnesses, Stephen Posivak, Rodney Pursell, Edward Keller and Robert Clemmer; and, submitted Protestants’ Exhibits 1(Copies of Yellow Pages showing Ament Ads (We-Haul), 2 (O’Brien’s Moving and Storage – Move Ticket), and 3 (Photos of Applicant’s Truck working).  All exhibits were admitted to the record.  A transcript of 56 pages was created.  At the beginning and also at the conclusion of the hearing, Protestants’ counsel made an oral motion on the record to dismiss the instant application.  The ALJ deferred ruling on this Motion.  The ALJ then gave Applicant thirty (30) days to retain counsel for a subsequent hearing and deferred decision on Protestants’ Motion to Dismiss (Motion).  


After Applicant retained its present counsel and notice of appearance was filed with the Commission, Applicant filed its Answer to Protestants’ Motion to Dismiss and a subsequent hearing was eventually scheduled for September 8, 2003.  The hearing was held as scheduled.  Kenneth A. Olsen, Esq. appeared and represented Applicant.  He called four witnesses, James Ament, Cameron Sowder, Rosana Rao, and Teresa Nicholas; and, submitted additional Applicant’s Exhibits 8 (a summary sheet of the Application), 9 (a copy of Applicant’s Commercial License from the PUC), 10 (US DOT certificate for household goods in interstate or foreign commerce), 11 (Membership in American Moving and Storage Association), 12 (Certificate of Liability Insurance), and, 13 (List of Equipment), which were admitted to the record.  William H. R. Casey, Esq. appeared and represented Protestants.  He did not call any witnesses or submit any exhibits at this hearing.  A further transcript of 58 pages was created, for a total number of transcript pages of 114.



At the close of the evidentiary record on September 8, 2003, the ALJ ordered the submission of briefs by all parties and that said briefs contain an argument in support of or in opposition to Protestants’ Motion to Dismiss.  


A briefing schedule was established by the ALJ, and later revised at Applicant’s request, with consent of Protestants’ counsel, to set December 19, 2003 as the date for filing of the parties’ main/initial briefs and January 5, 2004 as the date for filing reply briefs of the parties.  Briefs have been filed according to this schedule, and then provided to the Philadelphia Office.  The record close date shall be considered to be January 9, 2004.  Citations to briefs shall be designated as App MB or RB, or Prot MB or RB, and exhibits shall be designated as App or Prot Exh, and citations to the transcript shall be designated Tr.
FINDINGS OF FACT


1.
Applicant’s proper legal name has been changed to James & Debra Ament t/d/b/a We-Haul Moving.  Cover Letter for Answer to Motion to Dismiss, dated July 25, 2003.



2.
By letter to Counsel for Applicants, Ament offered to restrict its application in geographical size (household goods in transit in the counties of Lehigh, Bucks and North Hampton in a fifteen mile radius of Coopersburg, PA), but the offer was not accepted, and the application stands as seeking a certificate of public convenience for approval of the operation of motor vehicles as common carrier to transport household goods in use, between points in the Counties of Lehigh, Northampton and Bucks, and from points in said Counties, to points in Pennsylvania, and vice versa.  App Exhs 6, 8


3.
At the time of the first hearing, James and Debra Ament were individuals doing business as a partnership with the fictitious name, We-Haul Moving, now located at 1655 Ilona Drive, Hellertown, Pennsylvania 18055.  Tr. 15, 60.  Apparently after the hearing, the applicant became incorporated, and then became unincorporated.  Tr. 81-82.  At the time of the second hearing, Applicant’s ads still showed that it was incorporated.  Id.


4.
Applicant placed a display advertisement in the Yellow Book 2002-2003 for Lehigh Valley Allentown/Bethlehem/Easton holding itself out as having PUC rights.  Tr. 17-20; Prot Exh 1


5.
On September 4, 2002, Applicant filed an application to obtain household goods in use rights between points in the counties of Lehigh, Northampton and Bucks, and from points in said counties to points in Pennsylvania, and vice versa.  Exhibit No. 8.



6.
Applicant applied for commercial property rights on December 4, 2002 at Docket No. A-00119270, F.2.  Commission records.



7.
Applicant’s commercial property rights application was dismissed by the Commission for non-compliance with insurance requirements on February 21, 2003 and Applicants were notified by the Secretary of the Commission by letter dated that day.  Commission records.  No certificate was ever issued to Applicant at this docket.


8.
Applicant admitted making a household move without authority on January 23, 2003.  


9.
On or around August 12, 2002, Stephen Posivak called the telephone number for We-Haul Moving shown in the Yellow Pages display ad, Prot. Exh. 1, and inquired about a residential move, using information based on his house, and the person who answered the phone was receptive to the request for service.  Tr. 26-29.  Applicant has put people off, saying it could give an estimate, but not move them until another date.  It sent many people away.  Tr. 19, 22


10.
On October 17, 2002, Posivak was called out by one of his salesmen to the site of a residential move being carried out by We-Haul.  Posivak confronted Ament and told him that he did not have the rights to carry out the move here and that he was in the wrong.  Posivak subsequently called PUC Enforcement.  He believes that the PUC investigated this incident and gave Applicant a written warning.  Tr. 30-32


11.
On Saturday morning, October 26, 2002, Posivak again observed We-Haul conducting a residential move at Trexler Park Apartments on Tilghman Street.  He took pictures of the truck backed up to an apartment building.  Prot Exh 3.  He also reported this to the PUC, and faxed the pictures to the PUC.  He had not seen We-Haul since then up until the time of the hearing.  Tr. 32-33



12.
Applicant stated on the record under oath at the March 14, 2003 hearing that he had a commercial property PUC license, and agreed to provide a copy to the ALJ because he did not have it with him and did not know the number of it.  Tr. 8, 17, 18, 19, 20, 21 and 22.  He never provided a copy of this certificate, and in fact, this certificate had never been issued.


13.
Cameron Sowder, an individual, testified on behalf of Applicant that he would need service for two household goods moves in the area within the next six months or a year, from Coopersburg to Bethlehem, and from Bethlehem to Hellertown, PA, and that he would use Applicant.  Tr. 89.


14.
Rosana Rao, an individual who is a realtor in Bucks County, maintains a personal list of people who can provide various services, including the transportation of household goods, and who she can recommend to her clientele.  Tr. 94-95.  She has recommended Applicant twice, but does not know if contact was made.  Rao actually utilized Applicant, which she found by observing the truck, to transport a very large antique armoire from its place of purchase to her home in the Hellertown, PA area and was satisfied with Applicant’s services.  Tr. 97-98.



15.
Teresa Nicholas is a self-employed house cleaner and Church Secretary, who testified that she recommends Applicant to members of her church based on Applicant’s services to her church without charge.  She arranged for these services from the church by phone.  Tr. 102-107.


16.
Steven Posivak, an employee of O’Briens Moving & Storage Van Lines (O’Brien’s), one of the Protestants, confronted Applicant on two occasions in October 2002 when Applicant was moving furniture.  Tr. 30-33; Prot Exh 3


17.
Rodney Pursell, president of Protestant Adam Meyer Moving & Storage Co., saw Applicant making a household move in Hanover Township at a time when it was without authority.  Tr. 38, 40.



18.
Robert Clemmer, president of Protestant Clemmer Moving and Storage Co., Applicant’s advertisement in a weekly newspaper “Pennsylvania Power” during the period Applicant had no rights.  Tr. 48, 49.



19.
Edward R. Keller, president of Protestant Keller Moving and Storage Co., had seen Applicant’s advertisement during a time that his facilities were not being fully utilized.  Tr. 41 - 43.



20.
Applicant has limited technical and financial resources but could perform service if licensed.  Tr. 85; App Exh 13


21.
Applicant now holds commercial property authority from the Commission, and interstate household goods and commercial property authority from the Federal Motor Carrier Safety Administration, U. S. Department of Transportation (US DOT).  (Applicant’s Ex. 9 and 10).



22.
Applicant is now authorized to perform operations in the territory involved in the instant application pursuant to its Certificate of Public Convenience dated June 4, 2003, issued by the Commission under Docket No. A-00119270, Folder 3, (commercial property authority). (Tr. 68-87, 92-107)



23.
At the time of the second hearing, Applicant had a certificate of liability insurance, dated September 4, 2003, to cover his then-existing operations, including insurance on the truck and coverage of motor truck cargo.  Applicant would instruct his insurance carrier to add insurance coverage as needed if he is granted rights under this application.  App Exh 12; Tr. 77-78


24.
Applicant owns one (1) 1998 F-700 Ford Straight truck, four (4) dollies, four (4) hand trucks, one (1) piano moving board, and numerous assorted furniture/appliance blankets and furniture/appliance straps.  App Exh 13.  The truck was acquired used for $14,000.00, and applicant owes about $5,000.00 on it.  It has about 112,000 miles on it.  Tr. 85-86


25.
Applicant has anywhere between $25,000.00 to $30,000.00 available in credit lines and cash.  Ament has the following financial and equipment resources available to it:  a line of credit with Finity Federal Credit Union; a credit line through Budget Truck to get vehicles or equipment if needed; a credit line with Wachovia of Hellertown; a personal credit card from Master Charge; and between $10,000.00 and $15,000.00 in Wachovia Bank.  Tr. 83-85


26.
Applicant provided no information about garaging the truck, maintenance on the truck, number of employees, number of drivers, or safety and other training for employees.  At the time of the first hearing, Ament parked the truck in Coopersburg, but had no special arrangements to park it.  Tr. 21
DISCUSSION


The Commission has jurisdiction over this Application under Sections 1101 (relating to organization of Public Utilities and beginning of service) and 1103 (relating to procedure to obtain certificates of public convenience) of the Public Utility Code (Code), 66 Pa.C.S. §§1101and 1103, and under Section 41.14 of the Commission’s regulations (relating to evidentiary criteria used to decide motor common carrier applications – statement of policy) 52 Pa. Code §41.14.



Sections 1101 and 1103 (in pertinent part) provide that:
§ 1101. Organization of public utilities and beginning of service.

Upon the application of any proposed public utility and the approval of such application by the commission evidenced by its certificate of public convenience first had and obtained, it shall be lawful for any such proposed public utility to begin to offer, render, furnish, or supply service within this Commonwealth.  The commission’s certificate of public convenience granted under the authority of this section shall include a description of the nature of the service and of the territory in which it may be offered, rendered, furnished or supplied.  The commission’s certificate of public convenience granted under the authority of this section shall include a description of the nature of the service and of the territory in which it may be offered, rendered, furnished or supplied.
§ 1103. Procedure to obtain certificates of public convenience.

(a) General rule.-Every application for a certificate of public convenience shall be made to the commission in writing, be verified by oath or affirmation, and be in such form, and contain such information, as the commission may require by its regulations. A certificate of public convenience shall be granted by order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  The commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.  In every case, the commission shall make a finding or determination in writing, stating whether or not its approval is granted.  Any holder of a certificate of public convenience, exercising the authority conferred by such certificate, shall be deemed to have waived any and all objections to the terms and conditions of such certificate.

(b) Investigations and hearings.-For the purpose of enabling the commission to make such finding or determination, it shall hold such hearings, which shall be public, and, before or after hearing, it may make such inquiries, physical examinations, valuations, and investigations, and may require such plans, specifications, and estimates of cost, as it may deem necessary or proper in enabling it to reach a finding or determination.
(Emphasis added)


The standards for the evidentiary criteria used to decide common motor carrier applications have an extensive history with variations.  However, the Commission adopted a statement of policy regarding evidentiary criteria used to decide motor common carrier applications (also, new criteria) on November 19, 1982, that became effective on January 1, 1983, and that was subsequently amended on May 4, effective on May 5, 2001.  It was codified at 52 Pa. Code §41.14.  The statutory foundation for this authority is found at 66 Pa.C.S. §1103, [supra] which provides the following: “...A certificate of public convenience shall be granted by an order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public...”  Prot MB at 9.  Section 41.14 provides in pertinent part:

§41.14. Evidentiary criteria used to decide motor common carrier applications - statement of policy.
 (a)  An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need. 
 (b)  An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally. 
 (c)  The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest. 
* * *
(Emphasis added)


The interpretation and application of this policy has evolved over the years.  As stated in Seaboard Tank Lines. Inc.. Petitioner. v. Public Utility Commission, 93 Pa.Cmwlth. 601, 502 A.2d 762 (Seaboard) (1985): “The new policy essentially preserves the criteria traditionally employed, but eliminates the applicant’s evidentiary burden of demonstrating inadequacy of existing service.”  The Commission used an approach of examining a non-exclusive list of alternatives to inadequacy, which included future need.  Re Richard Kinard, Inc., 58 PaPUC 548 (1984) (Kinard).  In Application of Blue Bird Lines. Inc., 72 Pa.P.U.C.262 (1990) (Bluebird), the Commission overruled Kinard, and provided new guidance.  According to Protestants: 
The Commission in Application of Bluebird Coach Lines, Inc., 72 Pa. 262, 274 (1990), clarified the “public need” requirement of the transportation policy statement contained in Subsection 41.14(a);
When, through relevant, probative, competent and

credible evidence of record, a motor common carrier

applicant has shown that the applicant’s proposed

service will satisfy the supporting witnesses’ asserted

transportation demand/need, the applicant has 

sustained its burden of proof under subsection 41.14

by establishing that “approval of the application

will service a useful public need.”
The supporting shipper testimony must be legally competent and credible, and must be probative and relevant to the application proceeding.  The supporting witnesses must articulate a demand or need for the type of service embodied in the application.  The witnesses must identify Pennsylvania origin and destination points between which they require transportation, and these points must correspond with the scope of the operating territory specified in the application. 

Prot MB at 10.  Bluebird also held that the motor carrier applicant has a bipartite prima-facie burden of proof: first, the burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need, section 41.14(a); and, second the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service, along with the caveat that operating authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally, Section 41.14(b).  Id.
WILL GRANT OF THE APPLICATION SERVE A USEFUL PUBLIC PURPOSE, RESPONSIVE TO A PUBLIC DEMAND OR NEED?


In support of need for its proposed services, Applicant submitted exhibits showing Lehigh County population, labor statistics, a message to Congress from George W. Bush, Yahoo Yellow Pages from Allentown for Movers, Yahoo Yellow Pages for Allentown for Gas Stations, App Exhs 1-5, and at the second hearing, the testimony of three (3) individuals.  



Applicant contends that “Applicant’s Ex. 1-4 demonstrate current and future population growth and employment needs in the territory sought by Applicant [that] most likely will result in a public demand for additional household goods transportation by existing and newly certificated motor carriers, which will have an adequate labor pool for staffing.”  App MB at 9.  This is not a sound argument.  First, although future need was one of the named alternatives in Kinard, that approach has been overruled by the Commission in Bluebird.  


Second, in Bluebird, the Commission seeks to have proof from witnesses that give origin and destination points within the proposed service territory.  Although Applicant’s proposed service territory is broad, future growth in population cannot provide destination and origin points.  Third, Applicant relies on Highway Exp. Lines, Inc. v. Pennsylvania Public Utility Commission, 195 Pa. Super. 92, 169 A.2d 798 (1961) (Hghway Exp. Lines), for the principle that “the Commission may act upon indicated future need if circumstances require such.”  App MB at 9-10.  



Because the Commission’s new criteria have been evolving since 1983, one must be careful about relying on cases significantly older than the new criteria.  I do not opine that all previous case precedents are in effect overruled, but any cases from previous eras should be examined to see if they are consistent with the evidentiary criteria and newer precedents.  Circumstances in this case do not require looking at future need.  Moreover, under Bluebird, the Commission is now looking for present need, and I find it inappropriate to rely on Highway Exp. Lines.  See Re Judge Couriers, Inc., 81 PaPUC 140, at 148 (Judge), where the Commission, citing ALJ Chestnut’s discussion, dismisses the testimony of witnesses supporting an application with testimony about future use.  Here, Applicant relies primarily on statistics to establish the likelihood of future use, but, as discussed below, also has the testimony of two witnesses about future referrals to clients or church members.  Neither kind of testimony is particularly probative.



Of the three individuals who testified, only one, Cameron Sowder, Tr. 87-92, expressed the present intention to move household goods.  At the time of the second hearing, he needed to move twice in the next six months, once from Coopersburg, PA to the Bethlehem area, and then from the Bethlehem area to Hellertown, PA.  All of these points are within Applicant’s proposed service territory.  Sowder had sold his house and couldn’t find another house to move into, and so is moving to temporary housing for six (6) months.  He will buy a house to move to in the next six months and then move into it.  There may be a move of some household goods into storage.  Tr. 90-91.  


The remaining two witnesses were Rosana Rao, an individual, who works as a realtor in Bucks County, PA, and Teresa Nicholas, a self-employed house cleaner who is the Secretary of her church in Bethlehem.  



Rao used Ament to move an armoire she had purchased from the store to her home.  She found out about Ament by observing his truck.  She was very satisfied with the service.  Rao likes to keep a personal list of businesses to which she can refer her customers for services they need.  Ament is on this list, and she has referred customers to it twice.  She does not know the outcome of these referrals.  These referrals are not formally made on behalf of her employer.  She had no personal need to move household goods in service.  Tr. 92-99


Teresa Nicholas lives in Hellertown, PA.  She has observed Ament moving donated goods to her church, the Church of the Assumption in Bethlehem, PA, and moving a washing machine and a piano there.  Some of these items were household goods, and no doubt would be put to use, although since they were donations, they would not be in use by the previous owner.  Nicholas was sometimes responsible for arranging for these moves by telephone because she is the Secretary for her church.  Ament did not charge for these moves, but rather performed them as charity.  Nicholas thought the work was very good and would refer Ament to church members and others who needed to move household goods in use.  She had no need herself to move household goods in use.  Tr. 101-106


Rao’s testimony is not fully relevant to this application.  Rao’s move was commercial property, not household goods in service.  She does not recommend movers on behalf of her employer.  Nicholas has not used Ament herself, although she has arranged to have Ament provide charitable moving of goods service to her church.  This is not traditional need testimony because there is no household as an immediate destination.  However, The Church may need moving services again for donated goods, and Nicholas seems to be the most likely one to arrange for the transportation.  But this is future, speculative need, and no point of origin can be identified.  However, it could be relevant that both witnesses were very satisfied with the service.


Applicant is seeking approval of its application for a certificate of public convenience for approval of the operation of motor vehicles as common carrier to transport household goods in use, between points in the Counties of Lehigh, Northampton and Bucks, and from points in said Counties, to points in Pennsylvania, and vice versa.


Applicant has not presented any witness or other evidence that supports the grant of vice versa authority to transport household goods in use from points in Lehigh, Northampton and Bucks Counties to points in Pennsylvania and vice versa (vice versa authority).  Therefore, this part of the application must be denied.  Applicant has presented no witness from or relevant evidence about Lehigh County, so this county should not be included in any authority granted.  The population information for Lehigh County does not show anything about need for moving household gods as required by Bluebird.


The remaining portion of the Application is for transportation within a much smaller two-county area.  In general, an Applicant does not need to establish public demand in every part of the territory covered in its application.  The larger the proposed territory to be covered, the larger the representative cross-section of population needs to be presented in evidence.  See Bluebird, 72 PaPUC at 274, cited in Judge at 81 PaPUC at 143-144.  Here, Applicant’s witnesses are located in two of the three counties in the proposed territory..


Protestant argues that:
Applicant’s need testimony was very weak.  Only one of his witnesses had a need for service which was in the future and therefore indefinite.  The realtor witness had no decision making authority with her clients and was merely recommending Applicant.  Her experience with Applicant and that of Ms Nicholas were property moves and therefore not relevant.
Prot MB at 10.  I agree that the evidence is weak, but I do not wholly agree with this analysis.  Sowder’s need for transportation might have been in the future, but it was the near future, and quite definite.  We cannot expect applicants for household goods moving rights to have a number of persons on tap as witnesses who have immediate needs that they themselves cannot meet at that point.  Moreover, a washing machine and a piano for the church would normally be household goods if a household were moving.  However, the testimony from Rao and Nicholas is not entitled to much if any weight under Bluebird.


As I have noted elsewhere, this is a start-up firm with one truck.  Since the Commission is interested in fostering business and competition, this evidence could be considered as barely sufficient to support a limited certificate.
HAS APPLICANT SHOWN TECHNICAL AND FINANCIAL ABILITY?


Applicant’s evidence in support of its financial ability consists of “a description of its financial condition consisting of available cash in the bank and lines of credit to conduct present and future operations and rent additional equipment as needed”
.  App MB at 7; Tr. 80, 83-86.  Applicant did not present any records of its income because it was not asked to bring anything like that.  Tr. 83.  It also brought no records of its expenses.  There is no way to evaluate Applicant’s overall financial condition.


The evidence in support of Applicant’s technical ability was mostly presented at the first hearing, and consists mostly of James Ament’s former experience in the moving industry in New York, and his confidence in his own abilities.  Tr. 22-23.  Applicant argues that it showed the background of Mr. Ament being knowledgeable of household goods transportation through past ownership of a moving business and present authorized operations.  MB at 7.


Ament stated that he had been in the moving business since he was 16, and he is now 32.  He worked his way up from helper to owner and operator for the same company, namely, Ken Relocations, in New York.  Tr. 23.  At the first hearing, Ament said he had testimonial letters from New York customers, but he did not present them.  He had no letters from Pennsylvania customers.  Tr. 8.  Ament testified that he had decided to go into business 
when he was laid off from AT&T in New Jersey, after September 11, 2001.  He had contacted all the moving companies in the area of Coopersburg PA area, where he intended to live, about work, but got no call-backs.  Eventually, Keller called him, but by then he was trying to start his own business in Pennsylvania and New Jersey, and opined that working for Keller would be a conflict of interest.  Tr. 46-48, 51


Ament also relied on its “present authorized operations”.  At the time of the first hearing, none of Ament’s operations were authorized.  Applicant does rely on its recently acquired certificates from the Commission and the US Department of Transportation.  Ament obtained its commercial property license from the Commission on June 4, 2003, and its federal certificate was dated May 19, 2003, and its certificate of insurance liability was dated to be effective on September 4, 2003.  The second hearing was held on September 8, 2003, so, in total, the authorized operations had lasted three (3) to four (4) months at that time.



Ament submitted an equipment list, showing that Applicant owns one (1) truck, four (4) dollies, four (4) hand trucks, and assorted appliance/furniture blankets and appliance/furniture straps.  App Exh 13


Applicant’s evidence supporting its technical and financial ability is marginal.  However, for a start-up firm, it could be considered sufficient.
DOES APPLICANT HAVE THE PROPENSITY TO OPERATE LEGALLY AND SAFELY?


Before the first hearing, Applicant was performing moves.  Posivak, witness for Protestant O’Brien’s confronted Applicant during illegal moves on two different occasions in October.  Tr. 30-33.  Applicant admitted to making one move in January 23, 2003.  Tr. 17.  Applicant had placed an ad in the Yellow Pages which represented that it was incorporated and had PUC rights.  It also placed an ad in a weekly, Pennsylvania Power.  Tr. 19-20, 46-48; Prot Exh 1


At neither the first nor the second hearing did Applicant produce any evidence about safety of operations, nor did he demonstrate much if any knowledge of the Commission’s regulations.


At the first hearing, Ament, one of the two principals of Applicant, appeared not to respect the Commission’s forum.  He repeatedly stated that he had a commercial property license when he did not.  Tr. 8, 17, 19, 20, 21, and 22.  He had applied, but never received a certificate from the Commission.  He complained about the Commission’s processes, which allow protests from established companies.  Tr. 17, 54.  He compared the number of household movers to the number of gas stations in the Allentown area in order to make the point that entry as a gas station is much freer than entry as a household goods carrier.  Tr. 13 & 14; App Exhs 4 & 5.  His answers to questions were often evasive or wrong.  He would deny something was true, only to have to admit it was true after two or three questions.  E.g., Tr. 16-17, 19-20.  He alleged misdirection from a Commission employee without corroboration.  Tr. 6, 24.  The ALJ stated that she found this hard to believe.


Applicant argues that its evidence produced at the second hearing shows that it is pursuing a lawful course.  Applicant has continued to pursue this application for transporting household goods in use authority despite its setbacks.  Tr. 69-70; App Exh 8.  Applicant finally obtained a PUC certificate for commercial property moves, dated June 4, 2003.  App Exh 9.  Applicant has applied for and obtained a license from US DOT for interstate property and household goods moves, dated May 19, 2003.  App Exh 10.  As of September 4, 2003, Applicant had the type and amount of cargo and liability insurance in place that will protect the public during its interstate moves and its intrastate property moves.  App Exh 12.  The non-compliance issue with the dismissed first property rights application was failure to file an insurance certificate.  Tr. 71.  Applicant will instruct its insurance carrier to file evidence of appropriate insurance with the Commission if this application is granted.  Tr. 78.  Ament’s answers were generally short, to the point, and did not need correction.  At the second hearing, Applicant did not present any evidence on the record in rebuttal or explanation of illegal operations described by Protestants at the first hearing.  



At the first hearing, Protestants orally moved to dismiss the application.  Tr. 7, 53.  Applicant stated that he thought he would like to have counsel.  Tr. 9.  The ALJ deferred ruling on Protestants’ Motion to Dismiss (Motion), and allowed Applicant time to retain counsel and request a further hearing.  She did so because it was so clear that Applicant did not understand the Commission’s standards, particularly in the area of illegal operations, and because she felt it would amount to a denial of due process to refuse Ament an opportunity to respond to the evidence of illegal operations.  


At the direction of the ALJ, Counsel for Applicant filed a written response to Protestants’ oral Motion.  Applicant also argued this issue in its Main Brief.  Both parties were directed to address this issue in Briefs.  Tr. 110.  Applicant contends that Protestants did not present argument on this Motion.  However, Protestant did present argument on illegal operations and opposed grant of the application.  I consider this to be argument in support of the Motion.



In Both its Answer to the Motion and its Brief, Applicant presented explanations and allegations of misleading and erroneous verbal comments and instructions from Commission staff for which there is no support in the record.  Those reported comments and misdirections without corroboration would of course have been unreliable hearsay.  


Applicant contends that Protestants’ Motion to Dismiss was premature in light of the scheduling of an additional hearing for presentation of Applicant’s case, and also that it lacks foundation in fact and law.  I disagree.  In fact the evidence of illegal moves presented at the first hearing, and the Motion to Dismiss, led Ament to decide that he needed to get an attorney.  There is no way the Motion could be considered premature. 


Applicant argues that factually, Ament admitted to one illegal move, and acknowledged that witness Posivak confronted him during another move.  Posivak described a confrontation during yet another move.  Ament questioned whether Posivak actually knew what kind of move it was, but the pictures taken at the time show a We-Haul, Inc. truck backed up to a building in an apartment complex.  Tr. 32-33; Prot Exh 3.  Applicant itself points us to two Commission complaints, A-00119270C0301 (Complaint for various violations) and A-00119270C0302 (revoke certificate of public convenience), which it contends were isolated incidents that were worked out in the second complaint.  Applicant also faults the insurance carrier for failure to properly file the insurance required by the Commission in compliance with its first commercial property moving authority, likewise without any foundation in the record.  Documentary evidence could have been provided here.


Protestants assert that authority should be withheld because the record shows that the Applicant does not have the propensity to operate legally.  In fact, as the discussion above shows, the record contains a number of examples that support Protestants’ assertions.  


Applicant argues that the Commission has considered an “applicant’s unauthorized service as proof of public need where the service was based on a good faith misunderstanding of the scope of its certificate and the revenues generated thereby may be considered in determining applicant’s financial fitness.  W. C. McQuaide, Inc. v. Pennsylvania Public Utility Commission,  585 A.2d 1151, 1156 (Pa. Cmwlth. 1991) (McQuaide).  However, I do not find here any “good faith misunderstanding of the scope of its certificate” by Applicant.  In the first place, during the time under discussion, Applicant had no certificate from the PUC, either for property moves or for household goods moves.  Applicant could not have been under any misunderstanding about this because it had never received a certificate from the Commission, whether or not it received the Secretarial Letter denying its property certificate.  Moreover, Applicant presented no income or loss statement or any other evidence about revenues.  He merely said he was not asked to bring any thing like that.  Therefore, Applicant can not fit under the protection offered by the ruling in McQuaide, supra.



Applicant also argues that the decision in Loma, Inc. v. PA Public Utility Commission, 682, A.2d 424 (Pa. Cmwlth. 1996) establishes that an applicant may be granted rights after former illegal activity.  In Loma, there was a transfer application at issue, the rights having been purchased through an IRS sale.  The purchaser/transferee was an operating carrier.  It was thus entitled to a presumption of fitness.  The ALJ below had found that the Protestants had not overcome that presumption, and had at the same time ruled that the purchaser/transferee was unfit.  The Commission on review found that the presumption had stayed in place, and even though it acknowledged there was wrongdoing, the Commission found that it was not likely to recur, and granted the transfer.  The Commonwealth Court upheld the Commission.


The facts in Loma are quite distinct form the facts here.  Applicant is not a certificated operating carrier, and is entitled to no presumption of fitness.  Also the type of wrongdoing in Loma is somewhat different than in this case.  Here, it is illegal uncertificated moves without existing authority, and holding itself out as a certificated carrier in advertising.  In Loma, the episodes included unauthorized operations and irregularities in past annual reports.  The Commission accepted evidence that the transferee had misunderstood its authority, and that it would correct its annual report filing.


In reaching its decision in Loma, the Commission cited McQuaide, supra, where the rule was enunciated that prior illegal moves would be overlooked in granting new authority if there had been good faith misunderstanding of the law.  As discussed above, McQuaide does not apply because there was no good faith misunderstanding of the law, or of a certificate, because no certificate had been issued.  Applicant clearly knew one was required.


However, this issue remains, as it did in Loma:  Will this Applicant, if it is granted the certificate it seeks, conduct its business safely, legally and in compliance with the Commission’s regulations or not?  In taking all the evidence into account, I conclude that Applicant is more likely to operate illegally if the opportunity presents itself than not.
HAVE PROTESTANTS DEMONSTRATED THAT ENTRY OF APPLICANT INTO THE FIELD WILL ENDANGER OR IMPAIR THEIR OPERATIONS?


Protestants presented evidence that they had idle equipment and warehouse space, and that employees had been laid off or not replaced.  However, they do not argue in either Main or Reply Brief that their operations will be either endangered or impaired.  Applicant argues that:
Merely stating that business or revenues have decreased, or equipment, facilities, and employees have not been fully utilized since September 11, 2001, does not establish any adverse endangerment or impairment connection to a grant of the instant application.  It is probable that a decrease in business and revenues, or in the utilization of equipment, facilities, and employees, after September 11, 2001 was the result of the general national and regional economic conditions ...
App M B at 11.  I agree.  


O’Brien’s has 70 something employees and approximately 60 pieces of equipment being tractor trailers, flat trucks and5 pack vans.  Tr.27.  It has idle equipment.  Keller Moving and Storage has a 28,000 square foot warehouse, and rents additional space.  It has 17 pieces of equipment that it uses in intra- and inter-state moves.  Its equipment is not being fully utilized.  It has had employees on partial unemployment, and has had to lay a third person off in its office, and has had to reduce hours.  One employee left, and it did not replace her because the economy is down.  Tr. 41-43.  Meyer Moving and Storage Company has thousands of square footage which houses its office, four trailers, three tractors, three straight trucks.  It has 18 employees.  Its equipment and employees are not fully utilized.  Meyers had to leave its national carrier, United Van Lines because it couldn’t afford it any more.  Tr. 38-39.  The story is much the same for Clemmer Moving and storage:  65 to 70 employees; 25 trailers, 15 tractors, straight vans and smaller vans; and, 65,000 square feet of space in Pennsylvania.  Business has been falling off for the past two years, and its facilities are not being fully utilized.


These companies may be having some problems because of a difficult economy, but they are still going concerns.  None of them presented evidence of considering bankruptcy or going out of business.  There is no evidence to show how a start-up company with one truck will be able to seriously impair or harm any of them economically.  Thus, the evidentiary record does not demonstrate that a grant of the instant application will endanger or impair Protestants’ operations contrary to the public interest.  

CONCLUSIONS OF LAW


1.
Applicant had a propensity to operate illegally.


2.
The instant application, if restricted, may serve a useful public purpose but Applicant has not shown that it would be responsive to a public demand and need.


3.
A grant of the instant application will not endanger or impair Protestants contrary to the public interests.  



4.
Applicant possesses minimal technical and financial fitness, but could provide service.



5.
Because Applicant’s need, or public demand, evidence is extremely weak, and its technical and financial fitness evidence is also weak, and it has demonstrated a previous propensity to operate illegally, and it has produced no evidence as to safety of operations, it is not in the public interest to grant this application.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the application of James & Debra Ament, tenants by entirety, at Application Docket No. A-00119270 be and is hereby denied.  


2.
The Commission’s files and records shall be changed to reflect Applicant’s proper legal name:  James & Debra Ament t/d/b/a We-Haul Moving.








________________________________








Allison K. Turner








Administrative Law Judge

Date:
September 8, 2004
	� 	Because the name of this witness and part of the name of the Applicant are the same, there may be some confusion.  I will try to refer to the witness as Ament, and to the company as Applicant.


	� 	Applicant attempts to tie this testimony to evidence at the first hearing, but does not provide a citation.  The ALJ did not find any financial testimony from Applicant in the record of the first hearing.
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