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Requirements 
ORDER

BY THE COMMISSION:


Before the Commission for review is a Petition for Waiver filed by Philadelphia Gas Works (PGW) on August 3, 2004.  Pursuant to 52 Pa. Code §5.43 and Section 2212(c) of the Public Utility Code, 66 Pa.C.S. §2212(c), PGW seeks a waiver of the requirement to file quarterly Earnings Surveillance Reports as mandated by 52 Pa. Code §71.3.  PGW served its Petition on the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), and on the Commission’s Office of Trial Staff (OTS) and Bureau of Fixed Utility Services (FUS).  OSBA filed an Answer to the Petition on August 23, 2004.  On August 24, 2004, the OCA filed a letter stating that it does not oppose the relief sought in PGW’s Petition.   
PGW’s Petition


In its Petition, PGW notes that the Earnings Surveillance Reports required by 52 Pa. Code §71.3 are designed to monitor on a regular basis a public utility’s rate of return on its rate base and on the equity portion of investment.  PGW asserts that as a municipally owned, cash-flow utility, such an analysis is inapplicable to PGW because it has no rate base, no investors, and no equity portion of such investment.  Accordingly, PGW requests that the Commission waive the requirements in Sections 71.1 – 71.9 of its regulations as applied to PGW and issue an order absolving PGW from filing the required reports.  

In support of its Petition, PGW avers that it came under the Commission’s jurisdiction on July 1, 2000, pursuant to Section 2212(b) of the Gas Choice and Competition Act, 66 Pa. C.S. §2212(b).  PGW states that Section 71.3 of the Commission’s regulations, 52 Pa. Code §71.3, requires gas distribution utilities, such as PGW, to file quarterly Earnings Surveillance Reports.  These reports monitor the utilities’ rate base and projected rate of return on that rate base and provide an indication of the utilities’ return on the equity portion of utility investment. 


Both of these calculations are based upon a determination of “used and useful” facilities, a regulatory determination of the portions of a utility’s base rate that is actually being used and is necessary to provide utility service.  66 Pa. C.S. §1311.  The reporting requirements also permit a company to make adjustments to its rate base to be consistent with Commission determinations in prior rate proceedings.  PGW notes that by requiring investor owned utilities to submit earnings data, the Commission is able to monitor the company’s earnings in comparison to its authorized return in its last base rate proceeding and to compare the company’s return with the earned returns of similarly situated companies.

PGW further avers that the Commission has recognized that PGW is a cash-flow regulated company and that its financial condition and rates are not evaluated on a rate base/rate of return basis.  Pa. PUC v. PGW, R-00006042 (order entered Oct. 4, 2001).  The Commission has also concluded in prior orders that PGW is not a rate of return utility.  Petition of PGW for Extraordinary Rate Relief Pursuant to 66 Pa. C.S. §1308(e), R-00017034F0002 (order entered April 12, 2002).  As a result of these Commission decisions, PGW asserts that the data sought in the Earnings Surveillance Reports are not germane to the Commission’s surveillance of PGW’s financial performance. 

PGW states that because it does not have a rate base that is subject to Commission review, earnings which are paid or attributable to equity investors, or an authorized rate of return on its overall assets or on the equity portion of such investment, the reports are inapplicable to it, and the company’s attempt to complete them will serve no purpose.  Lastly, PGW asserts that the data will not be useful in comparing PGW with other natural gas distribution utilities.  Therefore, PGW seeks a waiver of the requirement to file quarterly Earnings Surveillance Reports.
OSBA’s Answer

In its Answer, the OSBA suggests that PGW should file financial surveillance reports with the Commission that are tailored to reflect the financial operation of PGW as a cash-flow regulated utility.  In support of its Answer, the OSBA submits that some of the data required by Section 71.3 may be germane to PGW regardless of its status as a cash flow regulated utility.  The OSBA disagrees with PGW’s statement that its attempt to complete the reports “will serve no purpose.”  The OSBA recommends that the Commission and any interested parties work with PGW to create a comprehensive report tailored to the financial operation of PGW.

The OSBA is also concerned that PGW’s reliance upon Section 2212(c) for requesting the waiver is misplaced.  The OSBA asserts that the statutory construction of Section 2212(c) advocated by PGW is an overly broad reading that, if accepted by the Commission, would violate the Pennsylvania Constitution.  OSBA opines that while Section 2212(c) authorizes PGW to request a suspension or waiver of any provision of  Title 66, the Pennsylvania legislature did not articulate the standards by which the Commission is to decide whether to grant or deny a specific request for suspension or waiver.  The OSBA cites PPL Energyplus, LLC v. Commonwealth, 814 A.2d 861 (Pa. Cmwlth. 2003), for the proposition that “any delegation of power or discretion to an administrative agency is unconstitutional if the legislature fails to provide the necessary standards for the exercise of that power or discretion.”  Accordingly, the OSBA requests that the Commission grant PGW’s petition under 52 Pa. Code §5.43, and not under Section 2212(c), after an Earnings Surveillance Report that is tailored to PGW’s financial operation has been created.  In the alternative, the OSBA requests that the Commission deny the petition if the Commission determines that granting the petition would require reliance upon Section 2212(c).             
Discussion


While we note that PGW is a cash-flow regulated entity and that its financial condition and rates are not evaluated on a rate base/rate of return basis, we agree with the OSBA that PGW’s cash-flow and debt service coverage must still be monitored to ensure that it is consistent with its last rate proceeding.  We believe that requiring PGW to report its actual cash-flow and debt service numbers is necessary in order for the Commission to fulfill its statutory mandate under Section 2212(b), which requires the Commission to regulate PGW as if it were a public utility.  That includes requiring PGW to comply with the requirements in 52 Pa. Code §§71.1 - 71.9, specifically, the quarterly financial reports  required by 52 Pa. Code §71.3(a)(2).
 

In order to monitor the financial performance of PGW, the Commission will require the Company to file, on a quarterly basis, certain schedules related to the manner in which PGW’s rates to customers are established.  Currently, other qualifying jurisdictional utilities are required to file with the Commission a quarterly report computing public utility earnings on rate base and equity capital.  The Commission is mindful that PGW is not regulated on a rate of return basis, but on a cash-flow basis. The ongoing financial condition of PGW can best be monitored by the Commission through the quarterly submission of a 12-month statement of cash receipts and disbursements.  Additionally, the debt service coverage levels for PGW are of critical importance to its ongoing financial fitness.  A quarterly statement that calculates appropriate debt service coverage levels will also aid the Commission in monitoring PGW’s financial fitness on an ongoing basis.  PGW must begin to file the required financial statements within 90 days of the quarter ending December 31, 2004 in compliance with 52 Pa. Code §71.4(b).  PGW must continue to file the required financial statements within 60 days of the quarters ending March 31, June 30, and September 30 of each year pursuant to 52 Pa. Code §71.4(a).           


As stated earlier, through this Petition PGW seeks a waiver, pursuant to Sections 5.43 and 2212(c) of the Code, to file Earnings Surveillance Reports.  Because it is necessary for the Commission to monitor PGW’s financial condition, we will deny PGW’s request for a blanket waiver of 52 Pa. Code §71.3.  While we deny PGW’s request, we are mindful that cash- flow and debt service reporting is different than rate 
base/rate of return reporting.  In order to aid PGW’s compliance with our requirements, we attach schedule templates to this Order, which detail the information needed by Commission staff to properly monitor PGW’s cash-flow and debt service coverage, consistent with the need to monitor PGW’s financial performance.  Because we are denying PGW’s request for a complete waiver of 52 Pa. Code §71.3, we will not address OSBA’s contention that granting a waiver pursuant to Section 2212(c) would violate the Pennsylvania Constitution.  Accordingly, we hereby deny PGW’s requested waiver; THEREFORE, 

IT IS ORDERED:


1.
That the Petition for Waiver of the Earnings Surveillance Reporting requirements filed by PGW on August 3, 2004 is hereby denied.

2.
That, within 90 days of December 31, 2004, PGW must begin to file quarterly statements reflecting cash receipts and disbursements and debt service coverage levels, in the form and detail set forth in the attached schedule templates.  

3.
That PGW must continue to file such quarterly financial statements for the 12-month periods ending each March 31, June 30, September 30, and December 31.            








BY THE COMMISSION 









James J. McNulty









Secretary


(Seal)

Order Adopted:  September 30, 2004
Order Entered:    October 1, 2004

� PGW has not filed any financial reports or statements with the Commission pursuant to 52 Pa. Code §71.3 since it came under the Commission’s jurisdiction on July 1, 2000.  In this Order, the Commission is not requiring PGW to submit financial statements for the years 2000 through 2003.         
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