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HISTORY OF THE PROCEEDING


On July 10, 2003, Karen McMullen (McMullen or Customer) filed this complaint against PECO Energy Company (PECO or Utility).  She stated that it is not really a complaint, but more of a request.  She attached copies of letters she sent to the Service Termination Unit of the Bureau of Consumer Services (BCS).  In a letter date June 30, 2003 (June 30 letter), she states that she cannot make the lump sum payment of $1,000.00, and requests to make it in several [payments] over time.  She states that she is working now, and feels that the $159.00 per month is fair and within her budget.  In a letter received at the Commission on August 20, 2003 (August 20 letter) she states that she would like to make mutually agreeable arrangements, and that she would like to pay $150.00 as previously arranged, and to make a lump sum of $500.00 by next week.  She attached a copy of her June 30 letter to this letter.



On August 6, 2003, PECO filed its Answer to the complaint.  PECO specifically denied that McMullen cannot pay her electric bill, and demanded specific proof at hearing.  PECO averred that at the time of the Answer, McMullen’s average monthly bill was $97.00, her calculated budget bill was $108.00, and her current outstanding balance $4,419.85.  PECO also averred that BCS issued a decision on informal complaint on or about June 24, 2003, directing McMullen to pay a lump sum amount of $1,000.00 by August 2, 2003, and then pay a special monthly budget amount of $159.00 beginning in September 2003.  PECO averred that McMullen had not complied with that decision. 


On November 25, 2003, a hearing notice was issued scheduling an initial telephone hearing to be held on Thursday, March 4, 2004 at 2:00 p.m.  The case was assigned to ALJ Turner for hearing and decision.  


On December 1, 2003, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing, and providing a questionnaire for McMullen to fill out and return reporting her income and expenses.


Under cover letter dated March 1, 2004, PECO served the exhibits it intended to use on the ALJ and the Complainant:  PECO 1, an account statement; PECO 2, a list of earlier BCS decisions, formal complaints and settlements; and PECO 3, the BCS decision at S.T. 1413285 and an earlier BCS decision. 


The hearing was convened on March 4, 2004 at 2:00 p m.  McMullen appeared and testified.  PECO was represented by counsel, Priya Sankar, Esq., who called one witness, who testified and authenticated PECO’s pre-filed exhibits, which were then admitted to the record.  



The record should be considered closed as of April 3, 2004.

FINDINGS OF FACT


1.
Karen McMullen (Customer) is a residential electric and gas heat customer of PECO residing at 336 E. Essex Ave, 1st Fl., Lansdowne, PA 19050-1706.  PECO 1


2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.


3.
Teresa Ferrier (Ferrier or TF) is employed as a Regulatory Assessor by PECO.  She has been performing this job for about 8 years.  She testified about McMullen’s account.  She prepared PECO 1.


4.
At the time of hearing, McMullen was not eligible for the CAP Rate program because she was over-income.  TF Testimony.  However, she had previously been on the CAP Rate program.  PECO 3 at 2-3


5.
McMullen’ account statement showed payment of two LIHEAP grants, one in April 2002 and one in January 2003.  There were no payments from McMullen shown between March and August 2002, but beginning in August 2002, Complainant made a payment almost every month, but sometimes not in the full monthly amount.  PECO 1


6.
At the time of hearing, her average monthly bill for natural gas and electricity service was $113.00; her calculated budget bill was $125.00; her last payment on the account was $100.88 on February 9, 2004; and her overdue balance was $4,706.52.  TF Testimony; PECO 1 at 3.



7.
The household consists of herself and her husband.  There are no children.  Her husband is not working, but is looking for work.



8.
They live in a four-room duplex apartment – Kitchen, Living Room, Bedroom, Bathroom.  The stove, hot water heater and heater all use natural gas.



9.
The sole family income comes from McMullen’s job, where her gross earnings are $15.00 per hour for a 40-hour week, or $2400 per month.  She started on this job in March 2003.


10.
McMullen reported the following monthly expenses (excluding gas and electricity):
Rent

$550.00

Water

$  30.00

Telephone
$  28.00-$30.00
Food

$100.00

Auto

No Payment

Gasoline
$  50.00

Insurance
$100.00

Medical Bills


($500.00 Outstanding)

TOTAL
$859.00


11.
McMullen receives medical insurance through her job.  She has no credit charge accounts.  She does not get cable TV service.  She does not have long distance service on her phone.  The car is a 1986 Monte Carlo and is paid for.


12.
At the time of the hearing, McMullen’s monthly payment as directed by BCS would have been $180.00, based on a regular budget amount of $125.00 and a payment on the arrears of $55.00.  If this amount is added to the total above, McMullen’s expenses would be $1039.00.  Subtracting $1039.00 from the monthly income of $2400.00 leaves McMullen a monthly gross disposable income of $1361.00.


13.
There is no information in the record as to net income or take-home pay.  Take-home pay tends to give a more realistic view of the actual disposable income available to a Complainant.


14.
The Bureau of Consumer Services (BCS) issued a decision on McMullen’s her informal complaint at S.T. No. 1413285 on or about June 24, 2003, directing her to make a lump sum payment to PECO in the amount of $1,000.00 by August 2, 2003 to continue service, and then beginning in September 2003, to pay PECO a special monthly budget amount of $159.00, comprised of a regular budget amount of $104.00 and a payment on arrearages of $55.00.  PECO 3.  McMullen did not comply with this decision:  She did not make a lump sum payment; and, although beginning with August 2003, she made six (6) monthly payments over the next seven (7) months, only two were at or near $159.00 ($156.00 – 8/25/03, $160.24 – 9/26/03).  PECO 1 at 3



15.
McMullen did not comply with the BCS decision because she lives from paycheck to paycheck, and did not have any money available to make the payment of $1,000.00.



16.
McMullen had also filed an informal complaint on or around June 13, 2002, which was closed by a decision on or around July 13, 2002 instructing Customer to pay a past due CAP Rate amount of $510.92 by August 8, 2002, and then beginning in September 2002 to pay the budget amount plus $15.00.  McMullen did not keep this agreement.  PECO 3 at 2



17.
McMullen has had the following arrangements on her PECO arrearages:

6/30/99 – BCS decision to pay $100.00 plus the budget of $104.00 – balance was $2,023.40.
1/21/02 – Terms negotiated to pay $60.00 plus the budget of $120.00 – balance was $3,910.14.

7/16/02 – BCS decision to pay cap rate catch up of $510.92 by 8/8/02, then pay $15.00 plus the cap rate budget – balance was $3,959.14.  (Finding of Fact 16)
8/11/02 – Customer filed formal complaint C-20028338 – balance was $4,176.38.

1/9/03 – Company reached a settlement.  The customer agreed to pay $25.00 plus budget – balance was $4,466.58.

6/17/03 – BCS decision to pay $1,000.00 by 8/2/03, then pay $55.00 plus the budget of $104.00 – balance was $4,374.22.  (Finding of Fact 14)


18.
PECO seeks to have the BCS decision affirmed; it seeks a catch-up payment under the BCS decision of $23.70; it seeks to receive payment of the $1,000.00 lump sum ordered by BCS; monthly payments of the regular budget which may change after revaluation every four (4) months, now set at $125.00; and, the payment on arrears of $55.00 as ordered by BCS.  PECO 3.  
DISCUSSION


The Commission has jurisdiction over this complaint under Sections 701 and 1501 of the Public Utility Code (Code), 66 Pa.C.S §§701 and 1501, which permit the filing of complaints and require that utilities provide reasonable, convenient and safe service, and the Commission’s regulations permitting informal complaints, and appeals of decisions on informal complaints at 52 Pa. Code §§56.161, et seq.; 56.171, et seq., 56.181.  Specifically the informal complaint process is prescribed in these regulations as are any appeals from decisions on informal decisions.  52 Pa. Code §§56.163–165; 56.174.  These principles are implemented clearly in the Commission’s pronouncements in Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995 (Claypool) and Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel), and progeny.


As the complainant, McMullen has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  Commission decisions also emphasize this rule in appeals of BCS decisions.  Stammel, Slip Opinion at 5.  Here, McMullen seeks to be relieved from paying the lump sum of $1,000.00 BCS directed her to pay all at one time, and to break it up in smaller payments over time.  She at one point accepts the BCS-Ordered monthly payment, but then seeks a smaller monthly payment.


The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).


Complainant McMullen acknowledges that she owes money to PECO, but testified under oath that she just does not have the money to pay the BCS-ordered lump sum.  She has asked if PECO would be willing to break up this amount into small payments.  PECO’s attorney stated that it would not.  However, at the close of the hearing, PECO’s attorney suggested to McMullen that if she paid an extra amount when she paid her monthly bill, it would be used against the arrearage amount.



McMullen explained her failure to make the BCS-ordered lump sum payment of $1,000.00 by saying that she did not have the money, i.e. that her income is too limited.  Prior to Stammel, the Commission rejected lack of funds as a basis for excusing a catch-up amount payment, and I assume that likewise it is not a sufficient basis to avoid a BCS-ordered lump sum payment.  


The only relevant change in McMullen’s circumstances over the years is that she now has a job, and has brought herself out of the poverty level.   But, I cannot find that McMullen has made out a prima facie case that the lump sum payment should be waived, reduced or divided into smaller payments.  The Commission has ruled that a Complainant may not choose to pay a greater amount monthly towards the arrearage in lieu of making a catch-up payment.  Glass v. PPL, Docket No. Z-00453874 (Order entered 8/03/99).  Of course, if PECO exercised management discretion to work out such an arrangement with the customer, the Commission would recognize and accept it.  Magill v. Bell-Atlantic-PA, Inc., Docket No. F-00493608 (Order entered 7/21/99); Anthony v. Columbia Gas of Pa., Docket No. Z-00903628 (Order entered 9/25/01).  PECO does not choose to do that here.


Previously, in 2002, McMullen’s income was evaluated as Level I according to federal poverty guidelines, which is said to include incomes up to 110% of poverty.  However, now that she is employed, PECO’s witness, after a quick calculation at hearing, stated that McMullen’s income is at Level III (up to 300% of poverty).  The income and expenses McMullen reported at hearing show that she has a monthly gross disposable income of $1361.00.  A disposable income in this amount should enable McMullen to pay the lump sum amount, although she might have to set aside money from two months to do it.  McMullen’ husband is not reported to be contributing any income to the household.  There is no way or basis to impute an income for him.  However, if he finds the job for which he is looking, the household income will better absorb the electric and gas bills and the lump sum payment.



The ALJ did not adjust the amount of expenses listed by McMullen, although there are three adjustments she could have made.  First, the Commission only allows $25.00 in telephone expense, and does not allow inclusion of any special features.  McMullen reported her telephone expense as $28.00 - $30.00, and the ALJ used the figure of $29.00; she does not have long distance available to her.  This amount is very close to the Commission’s permissible level, and its deduction would certainly not put McMullen into a lower expense category.  McMullen did not claim her automobile expenses (transportation), but counsel for PECO asked her about them.  Although subtraction of the gasoline and insurance expense would create more disposable income in the Commission’s terms, in this case it does not appear to be a frivolous expense.  McMullen generally lives very frugally.  The car itself is twelve (12) years old, and though there is no evidence as to how it is used, it could be used in many ways that are not luxuries.  Finally, even including these expenses, McMullen is shown to have sufficient disposable income to pay her PECO bills and the lump sum amount.


The fact that McMullen is income-ineligible for the CAP Rate program also probably means that McMullen will be ineligible for LIHEAP and CRISIS grants.  In her June 30 letter to BCS, McMullen thanked them for the information on special programs, but said that the ones she contacted were exhausted, and that there really was no help available.


The Commission reconsidered the method it had set forth in Claypool, and now the catch-up amount is limited to the consumption portion of missed payments since the informal decision was issued.  In the Stammel case, the Commission amended the then-current method for calculating the Claypool “catch-up” amount:

....A brief discussion regarding the Claypool “catch up” amount is instructive.  In Claypool, the complainant was ordered to make a payment equal to the undisputed current monthly usage (the consumption portion of the payment arrangement) that is required to be paid pursuant to the Commission’s regulations at Section 56.174(c). 52 Pa. Code §56.174(c).  However, the filing of the formal complaint from the mediation decision of the BCS served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.  


Since that time, a policy has evolved so that the Commission now effectively waives the stay of the arrearage portion of the payment arrangement by adding any missed arrearage payments to the “catch up” amount.  Therefore, the Claypool “catch up” payment has included both the consumption and the arrearage portions.  The Commission has reconsidered this policy and has determined that it is not appropriate to waive the stay provision contained in Section 56.174(c).
  Therefore, the Claypool “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(c) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.  
Stammel, Slip Opinion at 7-8; Footnote included.



The basis for waiver or reduction of the Claypool catch-up amount to be required has been previously considered by the Commission.  The catch up payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Also, in the context of BCS ordered payments, the Commission has ruled that waiver of the lump sum amount should not be ordered unless the complainant has provided an explanation establishing good cause for failing to make payments, there has been a good faith effort to comply, and there has been substantial compliance
.  See, e.g., Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995.  



Here, there appears to have been a good faith effort to comply with the BCS monthly amount, and there appears to have been substantial compliance, as shown by PECO’s small calculated catch-up amount of $23.70 under the BCS decision.  However, there has not been good faith effort to comply with the BCS-ordered lump sum amount.  Complainant has bargained not to pay the amount in full, or to pay it in smaller payments, or to change the due date, and has offered partial payment amounts, but none of these payments have been made.  June 30 letter, August 20 letter.


McMullen has not offered an explanation of failing to make her BCS-directed monthly payments in full, but the fact that her catch up amount is so low shows that she has made an effort in this direction.  Here, what PECO calls the catch-up amount is so small, $23.70, that the method of its calculation did not become an issue.  It is based on the monthly payments as ordered by BCS and the monthly payments made by McMullen.  It appears that PECO used the budget amount to calculate the catch-up amount as directed by the Commission in Moeller v. Duquesne Light Company, Docket No. Z‑01215104 (Order entered 9/2203) and Frayne v. PECO Energy Company, Docket No. C-20029005 (Order entered 9/10/03; Petition for Reconsideration denied by Order entered 12/23/03) (Moeller and Frayne).  TF Testimony


However, the Commission has made it clear that a BCS-ordered lump sum is to be considered part of and specifically included in the catch-up payment amount when the ALJ directs billing of the customer by the utility.  Robinson v. PPL Electric Utilities Corp., Docket No. C-20039171 (Order entered 11/14/03); Gibbons v. PECO Energy Co., Docket No. C-20039242 (Order entered 10/14/03); Kinlaw v. PECO Energy Co., Docket No. C-20039530 (Order entered 12/22/03); Kirkland v. PECO Energy Co, Docket No. C-20039802 (Order entered 12/22/03).  Finally, the Commission has ruled that “The payment arrangement does not become effective until the lump sum has been satisfied.  The rationale for the lump sum payment is that typically, the customer has defaulted on other payment arrangements and is in jeopardy of having service terminated.  We note that a utility is authorized to begin the termination process for failure to pay the lump sum.”  Thomas v. PECO Energy Company, Docket No. C-20028834 (Order entered 4/16/04).  


In this case in particular, it is true that McMullen has defaulted on other payment arrangements, two set by BCS after informal complaints in 1999 and 2002, followed in 2002 by a formal complaint which was settled, and others negotiated directly with PECO.  PECO 2
There is no direct evidence that McMullen is in immediate danger of termination, although the possibility was raised by the ALJ.


The Commission has ruled that limited income, by itself does not excuse a lump sum payment.  See, e.g., Kreutzer v. Duquesne Light Co. C-000968873 (January 5, 1998).  In McMullen’s case, she formerly had very low income, but now she has a job and she is recovering from that.  The Commission has ruled that waiver of lump sum amount should not be ordered unless the complainant has provided an explanation establishing good cause for failing to make payments, there has been a good faith effort to comply, and there has been substantial compliance.  See, e.g., Claypool.  This ruling was made pre-Stammel, when BCS directed payments of arrearages were included in the BCS lump sum amount.  



According to the account statement, PECO never included the BCS budget amount in its billing.  McMullen was not put on a budget, nor charged the amount of $55.00 on arrears after the BCS decision came out on or around June 25, 2003.  PECO 1, PECO 3.  It is PECO’s usual practice to put the BCS decision in place on a disputed account for at least 2 months after it is issued.  PECO customers are removed from the budget program if they fail to make two payments in full.  PECO apparently considers the budget plan as a privilege to be earned by the customer.  Perhaps PECO should reconsider this approach because the Commission has made it clear that it considers budget billing to be the preferred method of billing for payment troubled customers, and has ruled that budget billing shall be the norm for all payment arrangements.  See, Moeller and Frayne


The ALJ emphasized to McMullen the importance of paying her monthly bill, and pointed out that PECO could terminate her service for non-payment.  PECO stated that the bill for monthly consumption would now be made up of her current monthly budget bill of $125.00 plus the BCS amount on arrears of $55.00, for a total monthly payment of $180.00.  PECO 3; TF Testimony.  PECO has stated in other cases that if current charges have not been paid, it would pursue termination.


For all the foregoing reasons, the complaint should be dismissed, and the BCS decision should be affirmed.


CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa. C. S. §§701, 1501; 52 Pa. Code §§56.161, et seq.; 56.171, et seq., 56.181


2.
Complainant did not meet her burden of proof to show that she should not be required to pay the lump sum amount of $1,000.00 as ordered in the BCS decision on informal complaint, or that she should have a smaller monthly payment.  Therefore, her complaint must be dismissed.  66 Pa.C.S. §332 (a)


3.
The complaint of Karen McMullen v. PECO Energy Company, docketed at C-20030662 should be dismissed and the Decision on Informal Complaint at S.T. No. 1413285 should be affirmed.


4.
Complainant, Karen McMullen, is obligated to pay the consumption portion of her bill in order to avoid a termination of service.  52 Pa. Code §§56.1, 56.181, 56.174(3);  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003; Claypool, supra.

ORDER


THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at C-20030662, Karen McMullen v. PECO Energy Company, is hereby dismissed and the case shall be marked closed, and the Decision on Informal Complaint at S.T. No. 1413285 is hereby affirmed.


2.
Within 15 days of the entry date of the final Commission Order, PECO shall issue a bill to McMullen in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision, and shall include the unpaid lump sum amount $1,000.00 in this bill.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003.  During this time, she must continue to pay her current consumption charge (monthly budget bill for gas and electric service) to avoid termination.


3.
The bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Karen McMullen within sixty (60) days of issuance.  



4.
Thereafter, Karen McMullen shall pay to PECO Energy her current monthly budget bills for gas and electric service as they fall due, plus fifty-five dollars ($55.00) per month toward her arrearage owed to PECO Energy.  



5.
As long as Karen McMullen adheres to the payment arrangement stated in this Order, PECO Energy is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  



6.
If Karen McMullen fails to keep the payment arrangement stated in this Order, PECO Energy is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of the Commission’s regulations, provided further that PECO shall not be precluded from terminating service simply because McMullen has filed an additional formal or informal complaint against Utility raising the same or similar issues.







_____________________________________





Allison K. Turner




Administrative Law Judge





(Sitting as Special Agent)

Dated:

September 9, 2004
	�	We note that Section 56.174(c) also provides that the utility may request that the stay be lifted.  52 Pa. Code §56.174(c). The Commission will consider these requests on a case by case basis.  





	� 	Substantial compliance has been found to be 75% and 86% of the total required amount, Fallon v. PECO Energy Company, F-00381973 (December 4, 1998) and Blount v. PECO Energy Company, F-00443631 (February 16, 1999), but not as low as 13% of that amount.  Alston-Hardy v. Duquesne Light Company, C-009811822 (February 16, 1999)
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