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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is a Letter Petition for Reconsideration (Petition) filed by Cynthia Lewis (Complainant) on March 24, 2004, of the Order entered on March 15, 2004.  The Complainant did not serve a copy of the Petition on PECO Energy Company (Respondent).  By Secretarial Letter dated September 15, 2004, the Respondent was served with the Complainant’s Petition.  On September 27, 2004, the Respondent filed an Answer. 


History of Proceeding


On July 14, 2003, the Complainant filed a formal Complaint requesting Commission review of an earlier Bureau of Consumer Services (BCS) Decision at No. 1379426 issued on June 27, 2003, which required the Complainant to pay monthly the Customer Assistance Program (CAP) payment of $206.00 plus $15.00 toward the arrearage.  The BCS did not require the Complainant to make a lump sum amount.  As of the hearing on January 13, 2004, the arrearage was $3,494.68.  I.D. at 2-3.  The BCS Decision established a payment plan with the Respondent.  The Respondent filed a timely Answer to the Complaint.  On January 13, 2004, Administrative Law Judge Fred R. Nene (ALJ) held a telephonic hearing.     



At the time scheduled for hearing, the ALJ called the Complainant at the telephone number listed on her Complaint (215-730-0437).  His call was answered by a machine which informed him that the number the ALJ had called was “temporarily disconnected.”  Counsel for the Respondent was present for the hearing and advised him that the Respondent had no other telephone number where the ALJ could possibly contact the Complainant.  The ALJ conducted the hearing, at which the Respondent presented evidence.


On February 5, 2004, the ALJ issued an Initial Decision which dismissed the Complaint, with prejudice, because of the Complainant’s failure to participate.  No Exceptions were filed to the Initial Decision.  By Order entered on March 15, 2004, this Commission adopted the ALJ’s Initial Decision as its own without review, pursuant to the provisions of Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h).  Based 
on that Order, the BCS Decision at No. 1379426 remained the operational Decision of this Commission, and the Respondent was directed to recalculate the Complainant’s bill to include a catch‑up payment representing any missed consumption payment since the time of the BCS Decision.  


As mentioned above, the Complainant filed a Petition for Reconsideration, to which the Respondent filed an Answer.  

Discussion


The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regula​tions, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. Pennsylvania Gas and Water, 56 Pa. PUC 553 (1982).  



Duick held that a Petition for Rehearing under Subsection 703(f) of the  Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Id. at 558.  A petition for reconsideration, modification or rescission under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  66 Pa. C.S. § 703(g).  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Id. at 559.  American Telephone and Telegraph v. Pennsylvania Public Utility Commission, 568 A.2d 1362 (Pa. Cmwlth. Ct. 1990), further elucidated the standards for rehearing, reconsideration, revision, or rescission.  


In the Petition, the Complainant submits that she did not understand the documents which were sent to her prior to the hearing.  The Complainant further asserts that she “called the Secretary and let her know” that the Complainant was not available for medical reasons.  The Complainant states that she was bedridden because of her bad back.  Petition at 1.



In its Answer to the Petition, the Respondent states that it does not object to granting the Complainant an additional hearing on the condition that the Respondent be permitted to address the “name game” issue as it applies to this account.  Regarding the alleged name game, the Respondent avers, in essence, that the Complainant, Ms. Lewis, and a Mr. Derric Rush have been switching service back and forth under their names at this address for the past seven years to avoid paying for their utility service.  For these reasons, the Respondent requests that this Commission grant another hearing in this matter to address this issue.  The Respondent also requests that this Commission enter an Order holding both Ms. Lewis and Mr. Rush responsible for the utility service provided at 6047 Kingsessing Avenue.  Answer at 1-2.


Regarding the issues raised by the Respondent in its Answer, we note that Mr. Rush is not a named party to this matter and that none of these issues was raised in the original formal Complaint or the Petition for Reconsideration.  Since this is a formal proceeding, to allow them to be considered at this point in the proceeding would be a violation of the Complainant’s right to due process.  Accordingly, we reject the Respondent’s request for an additional hearing to consider these issues because they exceed the scope of this proceeding.



With respect to the merits of the Petition for Reconsideration, we note that the Complainant did not appear for the hearing.  Furthermore, in the Petition, the Complainant states that she called the Secretary and let her know that the Complainant would not be able to participate in the hearing.  However, the Complainant provided no information to establish when this alleged phone call took place, or to whom she spoke.  It is clear from the evidence in this proceeding that the alleged information never reached the ALJ.  It is the Complainant’s responsibility to make sure it did, and to provide evidence of such contact.  The Complainant in this proceeding failed to do so.  



We have consistently held that if a Complainant has notice of a hearing and fails to participate or to explain why he or she won’t be able to attend a scheduled hearing, the complaint is subject to being dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Z-00269892 (entered December 26, 1995).  Notice of the hearing was mailed to the Complainant at her current address and was not returned by the Post Office as undeliverable.  Therefore, it is presumed that the Complainant knew of the scheduled hearing.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).  Accordingly, we properly dismissed the Complaint, with prejudice, for the Complainant’s failure to participate.


Upon our review of the Petition for Reconsideration, we find that the Petition does not raise newly-discovered evidence, or new and novel arguments not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Accordingly, we conclude that the Complainant’s Petition does not meet the evidentiary standards articulated in Duick.  For these reasons, we will deny the Petition; THEREFORE, 


IT IS ORDERED:  


1.
That the Petition for Reconsideration of the Order entered on March 15, 2004, which was filed by the Cynthia Lewis on March 24, 2004, is denied, consistent with this Opinion and Order.  









BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 4, 2004 

ORDER ENTERED:  November 5, 2004



� 	PECO may, however, seek a determination that both Ms. Lewis and Mr. Rush are legally obligated to pay for the service previously furnished to the address.  See 52 Pa. Code § 56.35.
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