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INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On May 9, 2003, Julie Ann Benoit (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged that her gas and electric bills were too high.



On or about June 25, 2003, Respondent filed an Answer to the Complaint.  Respondent averred that it would investigate Complainant’s Complaint.



This case was assigned to me by Telephone Hearing Notice dated September 22, 2003.  An initial telephonic hearing was held on December 2, 2003.  A further telephonic hearing was held on March 25, 2004.



Complainant appeared at the hearings and testified.  Complainant introduced ten exhibits, eight of which were entered into evidence.  (See, transcript page 18 for a listing of the exhibits.)  



Respondent was represented at the hearings by Priya Sankar, Esquire.  Respondent presented the testimony of Teresa Ann Ferrier.  Ms. Ferrier is employed by Respondent as a regulatory assessor.  (Tr. 73).  Respondent introduced two exhibits, both of which were entered into evidence.  (See, transcript page 18.).  Also admitted into evidence is PECO late-filed exhibit 2A (an updated copy of Complainant’s account statement).  


The transcribed hearing record consists of 102 pages.  The record closed on April 26, 2004.

FINDINGS OF FACT


1.
Complainant, Julie Ann Benoit, presently resides at 404 Ellis Avenue, Colwyn, PA 19023.  (Tr. 21).



2.
During the period from July 13, 1999 through November 5, 2001, Complainant was a gas and electric customer of Respondent while residing at 652 Littlecroft Road, Upper Darby, PA 19082.  (Tr. 75; PECO Ex. 1).



3.
Respondent issued to Complainant a final bill in the amount of $1,449.38 for the service it provided to the Upper Darby residence.



4.
Complainant’s account balance from the Upper Darby residence was transferred by Respondent to Complainant’s present gas and electric account for her Colwyn residence.  (Tr. 80; PECO Ex. 2 at 2).



5.
The amount Respondent transferred from Complainant’s Upper Darby account to her Colwyn account was $1,193.27 ($1,449.38 - $256.11 CAP Rate credit).  (Tr. 80).



6.
Complainant’s total account balance as of March 11, 2004, was $3,693.86 (PECO Late-Filed Ex. 2A).



7.
Complainant’s bills were based on actual meter readings.  (Tr. 78).



8.
Increases in Complainant’s gas bills while she resided in the Upper Darby residence were the result of seasonal changes and increases in gas rates.  (Tr. 77).



9.
Complainant presently resides with two of her children, Amanda, age 17 and Joshua, age 10.  (Tr. 56-57, 65-66).



10.
Complainant is unemployed.  (Tr. 66).



11.
Complainant receives $140 a week in child support.  (Tr. 52).



12.
Complainant’s daughter works part-time as a cashier and receives approximately $100 a month.  (Tr. 65).



13.
Complainant’s recurring monthly household income and expenses are as follows:


Income





Expenses
Child Support:


$560

Food:

$  50

Daughter’s Employment:
$100

Water/Sewer:
$  75





____

Telephone:
$  55





$660

Car maintenance







and gasoline:
$  50







Car insurance:
$  93








$323

(Tr. 52-57).



14.
Complainant receives $289 in food stamps each month.  (Tr. 54).



15.
As a CAP Rate customer, Complainant each month receives a 50% reduction on her electric bill and a 40% reduction on her gas bill.  (Tr. 90-91).



16.
On March 18, 2003, the Commission’s Bureau of Consumer Services (BCS) rendered a decision on an informal complaint brought by Complainant.  (Tr. 84).



17.
BCS required that Complainant beginning April 2003, pay to Respondent her budget bill of $126 plus $15 toward her arrears for a total of $141.00.  (Tr. 84).



18.
Complainant did not comply with the BCS decision.  (Tr. 84-85).



19.
As of the hearing on March 25, 2004, Complainant’s average bill was $129 and her calculated budget bill was $143.  (Tr. 84).
DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleged in her Complaint that her energy bills are too high.  At the hearing, she also alleged that she cannot afford to pay her energy bills.  Both allegations are addressed herein.  



High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of  possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101. 


However, “… even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the Complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  768 A.2d at 1220.



Complainant in this case did not establish a prima facie case of overbilling.  When I asked Complainant to tell me which specific bills were too high, she answered that she could not tell me.  (Tr. 32).  



Complainant alleged that after comparing her bills to her neighbor’s bills in August 2000, she determined that her bills were too high.  (Tr. 25, 31).  However, Complainant did not provide evidence of the amount of her neighbor’s bills or that she and her neighbors had the same energy consumption.  A general statement by a complainant that her bills are higher than her neighbors bills does not meet the test of Waldron.



I also note parenthetically that Respondent’s witness, Ms. Ferrier, testified that after Complainant filed an informal complaint in August 2001, Respondent contacted her in September 2001 and determined that she had concerns about increases in her gas bill, and not her electric bill.  (Tr. 75-78).  Ms. Ferrier testified that Respondent informed Complainant that increases in her gas bill were as a result of seasonal changes and also two gas rate increases.  (Tr. 78).  


Because Complainant failed to establish a prima facie case under Waldron, I must dismiss her allegation of overbilling.



Complainant also alleged that she cannot afford to pay her energy bills.  On March 18, 2003, BCS rendered a decision on Complainant’s informal complaint.  (Tr. 84).  BCS required Complainant , beginning April 2003, to monthly pay to Respondent a special budget amount of $141 (budget bill of $126 plus $15 toward her arrears).  (Tr. 84-85).  Complainant has not complied with the BCS decision.  (Tr. 84-85).  Complainant’s only payment since April 2003, was a Low Income Home Energy Assistance Program (LIHEAP) grant in the amount of $244.00 that was received by Respondent on December 15, 2003.  (PECO Ex. 2 and PECO Late-Filed Ex. 2A).  As of the hearing on March 25, 2004, Complainant had an outstanding balance of $3,693.86.  (PECO Late-Filed Ex. 2A).


Complainant indicated that her failure to pay her energy bills is the result of her unemployment and the failure of the father of one of her children to meet his child support obligations.  (Tr. 52-53, 59, 66).  However, Complainant testified that she does receive $560 a month in support for another child and that her recurring monthly household expenses total $323.  (Tr. 52-57).  Therefore, not even including the $100 a month that her 17 year old daughter makes as a part-time cashier, which Complainant said is her daughter’s “pocket money” and rarely goes toward household expenses, Complainant has $237 to place toward her energy bills ($560 – 323 = $237).  Thus Complainant seemingly could have made the $141 special budget amount payments required under the BCS decision.


I also note that Complainant is a CAP Rate customer who is receiving the maximum amount of assistance that Respondent provides.  Each month Complainant receives a 50% discount on her electric bill and a 40% discount on her gas bill.  (Tr. 90-91).


Complainant inferred that my decision should await pending insurance settlement claims and a child support order involving her children.  (Tr. 58-64).  However, the timing of the release of any monies associated with those matters are much too speculative to delay a decision on the present Complaint.


In light of Complainant’s poor payment history, the fact that she is currently receiving the maximum assistance provided by Respondent and the speculative nature of her claim to future income as a result of pending insurance and child support claims, I see no legal recourse but to adopt the BCS decision.  



Complainant is therefore required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15 toward her account balance and continue making such monthly payments until the arrearage is liquidated.


In addition, Complainant is required to make a Claypool “catch-up” payment which represents the sum of missed payments related to consumption since the commencement of the BCS payment arrangement.  See, Stammel v. PG Energy, C-20027994 (May 21, 2003 at 8; Claypool v. T. W. Phillips Gas & Oil Company, Z-00248730 (November 9, 1995).  The 

Claypool “catch-up” amount as of the hearing on March 5, 2004 was $1,890.
  Respondent is 
directed to bill Complainant for the Claypool “catch-up” amount within fifteen (15) days of the Commission’s final order in this proceeding.  Complainant will be required to pay the bill for the Claypool “catch-up” amount within thirty (30) days of issuance.


As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess any late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet her burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Julie Ann Benoit v. PECO Energy Company at Docket Number C-20030166 is dismissed.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bills plus $15.00 each month and continue making such monthly payments until her arrearage is liquidated.



3.
That within 15 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant, in an amount equal to the sum of all missed payments for consumption, but not paid, as required by the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2002 at Docket No. C-20027994.



4.
That the bill issued in accordance with Ordering Paragraph No. 3 will be due and payable by Complainant within thirty (30) days of issuance.



5.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant.



6.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_________________________________








Charles E. Rainey, Jr. 








Administrative Law Judge

Date:
September 10, 2004
	� 	Ms. Ferrier calculated the catch-up amount as follows:





		$126 (budget bill)				$  504				


		x    4 (bills)					$  600


		$504						$  508


								$  278


								$1890 (catch-up amount)


		$150 (budget bill)


		x    5 (bills)


		$600





		$127 (budget bill)


		x    4 (bills)


		$508





		$139 (budget bill)


		x    2 (bills)


		$278





		The LIHEAP cash grant payment was applied to the CAP Rate set-aside amount.  (Tr. 85).
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