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Animal Care Association
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:
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: 
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:

Pennsylvania-American Water Company
:
INITIAL DECISION
Before

Louis G. Cocheres

Administrative Law Judge
HISTORY OF THE PROCEEDING


On November 13, 2002, Animal Care Association (Animal Care or Complainant) filed the above captioned Complaint against Pennsylvania-American Water Company (PAWC or Company).  The Complaint alleged a billing dispute regarding Complainant’s water bills starting with the August-October 1999 bill.


PAWC initially responded to the Complaint by filing a Motion For More Specific Pleadings.  By Order, dated June 2, 2003, the presiding officer, Administrative Law Judge (ALJ) Debra Paist, denied the Motion.  By letter dated June 23, 2003, the Company filed its Answer.  The Answer admitted and denied various portions of the Complainant’s allegations.  In particular, PAWC admitted that after the Animal Care meter was changed, there was a significant lowering of the recorded usage.


An initial hearing was held in Scranton in the Commission’s Hearing Room on September 9, 2003, before ALJ Paist.  Animal Care appeared and was represented by counsel.  The Complainant produced the testimony of one witness who identified 4 exhibits (3 of which were admitted).  PAWC appeared and was represented by counsel.  The Company produced two witnesses.  The first witness testified and identified 3 exhibits (2 of which were admitted into the record.).  Unfortunately, the last Company witness was too ill to testify, and the matter was continued.  Due to scheduling conflicts the final hearing was not scheduled until May 5, 2004.  In the interim, ALJ Paist left the Commission’s employment, and the undersigned was assigned as the new presiding officer.  The final hearing was held by telephone.  Both parties appeared and were represented by counsel.  Company presented its final witness and one exhibit which was admitted.  The record consists of a 204 page transcript, 3 exhibits from the Complainant and 3 from the Company.  The parties submitted memoranda of law on the admissibility of PAWC Exhibit No. 2.  The record was closed on May 21, 2004.
FINDINGS OF FACT


1.
The Animal Care Association was an animal shelter and received water service from PAWC at 1915 Rosanna Avenue, Scranton, Pennsylvania for the period April 1998 through April 2002.



2.
The only plumbing fixtures in the building were a toilet, a sink and a hot water heater.  There was an outside spigot which was operated from inside the building.


3.
Animal Care used water to clean litter boxes, dishes and provide water to the animals.



4.
In 1998 the toilet was leaking and was repaired in the later part of the year.


5.
From October 1998 through August 1999, Animal Care water bills ranged from $87.88 to $109.46 based on usages which ranged from 15,300 to 20,100 gallons.  PAWC Exh. 3.


6.
The August 1999 bill was estimated.  PAWC billed the Complainant $49.48 for 6,500 gallons.  PAWC Exh. 3. 


7.
The October 1999 bill was based on an actual reading.  PAWC billed the Complainant $324.07 for 65,700 gallons.  PAWC Exh. 3.


8.
From August 1999 through June 2000, Animal Care water bills ranged from $324.07 to $162.25 based on usages which ranged from 65,700 to 29,100 gallons.  PAWC Exh. 3.


9.
On August 29, 2000, a new meter was installed at the Animal Care building.  PAWC Exh. 3.


10.
From August 2000 through July 2002, Animal Care water bills ranged from $32.73 to $74.65 based on usages which ranged from 4,600 to 11,000 gallons.  PAWC Exh. 3.


11.
When Animal Care closed on a daily basis, the electricity and the water supply were shut off in the building.


12.
Animal Care’s final bill for service from PAWC was dated May 10, 2002, in the amount of $909.52.


13.
PAWC records show that the request to replace the meter at the Animal Care location was initiated in February 2000 within the Company as part of a meter replacement program.


14.
According to the PAWC witness, PAWC Exh. 1, page 1, is a list of all the documented customer contacts with Animal Care.  Further, PAWC Exh. 1, pages 2 through 23, are copies of the customer contact screens for the Animal Care account.  However, page 1 of the Exhibit does not have a complete record of the account screens which are attached.



15.
PAWC Exh. 1, page 8, documents a customer contact where Animal Care was still complaining about a high billing problem.  However, there is no record of an initial contact when the customer started to complain about a high bill, and there is no record of PAWC initiating an investigation of a high bill complaint.  Tr. 99-100.


16.
Animal Care had a leaking toilet on February 7, 2000, when a PAWC service man arrived at the premises to change the water meter.  PAWC Exh. 2 at 1.



17.
On August 10, 2000 the original Animal Care meter was tested by the Company and met the standards set forth in the Commission’s regulations for accuracy.

DISCUSSION


As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).



When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.


The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw. 2001).  Even though the Animal Care building was not a residence, the Commission has applied the logic of the Waldron rule (i.e. if the usage at the facility was stable, if the potential for water usage was low and if there were no prior billing abnormalities, then the customer has established a prima facie case) to commercial properties.  Kupstas v. Pennsylvania Gas and Water Company, 76 PA PUC 334 (1992).  



Having reviewed the record, I find that Complainant carried its burden of establishing a prima facie case.  More specifically, the billing records demonstrate that, except for the period August 1999 through June 2000, the Complainant’s water usage fell within the range of 4,600 to 20,100 gallons per billing period.  The only plumbing fixtures in the building were a toilet, a sink and a hot water heater.  There was an outside spigot which was operated from inside the building.  Animal Care used water to clean litter boxes, dishes and provide water to the animals.  From these facts, I conclude that the usage at the facility was stable, the potential for water usage was low and there no prior billing abnormalities. 


Indeed, it is only for the period in question (or disputed period) – August 1999 through June 2000 – that the usage appeared to be abnormally high.  During the disputed period, usage climbed into the range from 29,100 to 65,700 gallons per billing period.  I find it significant that the most recent “actual” read bill prior to the high bill was 15,800 gallons for the period ending in June 1999.  The August 1999 bill was a low estimate of 6,500 gallons.  The low estimate was followed by the most significant jump in usage to 65,700 gallons for the “actual” read October 1999 bill.  In round numbers, if the August and October bills are averaged (and the “estimated” bill is disregarded), Animal Care averaged slightly less than 33,000 gallons (65,700 divided by 2 = 32,850) per period.  Obviously, the averaged bill (33,000) for the August and October billing periods more than doubled the June 1999 bill (15,800).  Usage peaked in the disputed period with the December 1999 bill at 39,300 gallons.  


The low point in the disputed period was the February 8, 2000 bill at 29,100 gallons.  This date is important because the Company sent a service man to the Animal Care premises to change the meter on February 7, 2000.  When he arrived, he was not able to make the change because the Company valve at the curb stop was broken and could not be used to shut off the water supply to the building.  While he was at the property, he noted on his report form that the toilet was leaking.  (The admissibility of the report was subject to intense dispute between the parties and will be discussed below.)  Again I note that the February 2000 bill is almost double the June 1999 bill.


The high billings ended abruptly when PAWC installed a new meter in August 2000.  Notably, the June 2000 bill showed actual usage of 37,000 gallons.  The new meter was installed on August 7, 2000.  Inexplicably, the August 9, 2000 bill showed actual usage of 400 gallons.
  Thereafter, the October 2000 bill showed actual usage of 10,400 gallons, and billing period usage returned to a range from 4,600 to 11,000 gallons for the period August 2000 through July 2002.  


When the accuracy of the original meter was tested on August 10, 2000, the test results demonstrated that the meter was functioning within this Commission’s standards.  Having recognized that the Complainant established a prima facie case, PAWC attempted to establish its defense on the accuracy of the meter test and the report of the leaking toilet.


Animal Care objected to the introduction of PAWC Exhibit 2 which included the reports of the February 7, 2000 initial (but unsuccessful) visit to change the meter, the March 13, 2000 visit to repair the curb box and the August 7, 2000 visit to change the meter.  In particular, the Complainant raised a hearsay objection to that portion of the February 7 report which indicated there was a leaking toilet on the premises.  PAWC countered that the Exhibit was admissible pursuant to the Uniform Business Records as Evidence Act, 42 Pa. C.S. §6108.  ALJ Paist and I both took the motion to admit PAWC Exhibit 2 under advisement and agreed to decide the question of admissibility in this Initial Decision.  At my request the parties submitted brief Memoranda of Law on May 21, 2004, on the issue.


Having reviewed the transcript, the Exhibit, the Uniform Business Records as Evidence Act and the cases cited in the memoranda, I agree with the Company.  The reports contained in the Exhibit were business records authenticated by Mr. Podminick who was both the custodian of the documents and the supervisor of the personnel who prepared the documents.  The February 7 report was prepared before the Complaint in this case was filed by a PAWC service man who only knew that the meter change had been ordered by a customer service representative.  (In other words, the document was not prepared for litigation purposes.)  As part of his duties at the Complainant’s premises, the service man was required by the Company’s regular business practices to evaluate the plumbing fixtures.  Sometime after he prepared the report, the service man retired and was no longer available to testify.  I find that Mr. Podminick’s testimony properly authenticated the document in accordance with the Act’s requirements.  In addition, I note that PAWC’s Memorandum cited the Pennsylvania Supreme Court case of Estate of Robert Indyk, 488 Pa. 567, 413 A.2d 371 (1979), which reviewed the criteria above and specified that it was not necessary to produce the person who prepared the report.  Id.  Under these circumstances, PAWC Exhibit 2 will be admitted to the record.


Unfortunately for the Company, there is a distinction between admitting the document with the leaking toilet comment and finding that the defense was successful.  In order to find the PAWC position tenable I would be required to make too many assumptions that are not supported by the record.  First, I would need to assume that the toilet began leaking in June or July 1999 when the abnormally large bills began to accumulate.  Second, I would need to ignore the biggest fact of record which undermined the Company defense.  There was an absolute correlation between the fact that the original meter was replaced and the fact that immediately thereafter the billing period consumption dropped dramatically.  In order to remove the new meter as the causation factor, I would to need to assume that the toilet was repaired immediately prior to the meter switch.   PAWC did not claim and the record did not show that there was any evidence that the toilet was repaired.  


That correlation also undermined the validity of the meter test.  Obviously, the only item that changed was the meter.  I find it impossible to give much credibility to a meter test in view of the documented changes in consumption.  I hasten to add that, accepting the fact that the toilet was leaking in February, does not comport with the fact that the February 2000 bill reflected the lowest consumption (of the abnormally high bills) in the entire disputed period.  



As a result of my review of the above facts, I have concluded that the bills rendered by PAWC for the disputed period were not accurate and should be recalculated to reflect reduced consumption.  Referring to the Account Statement (PAWC Exh. 3), I note there is no discernable pattern of usage.  In other words, unlike heating accounts there was no obvious increase in the usage as the weather became cooler or decrease as the weather became warmer.  Because there is no apparent pattern, I chose to average all of the remaining undisputed bills on record as shown on the Account Statement.  I note there were 16 undisputed billing periods listed on the Statement.  Each one was about 60 days long.  Because the last billing period was 30 days, I counted it as half a period.  The following table details the calculation.
	Date
	Gallons Used
	

	
	
	

	10/9/98
	20,100
	

	12/10/98
	15,300
	

	2/9/99
	17,000
	

	4/12/99
	15,500
	

	6/10/99
	15,800
	

	8/9/00
	400
	

	10/6/00
	10,400
	

	12/6/00
	11,000
	

	2/6/01
	6,900
	

	4/6/01
	5,200
	

	6/7/01
	5,700
	

	8/3/01
	8,100
	

	10/5/01
	10,100
	

	12/7/01
	8,300
	

	2/6/02
	6,900
	

	4/10/02
	4,600
	

	5/10/02
	    300
	

	Total
	161,600
	

	Divided By
	16.5
	Equals  9,794 Gallons


There are six remaining disputed billing periods from August 1999 through June 2000.  According to the above calculation, Animal Care averaged 9,800 gallons per 60 day period.  I will direct the Company to recalculate the bills for the six disputed periods to give Animal Care the responsibility for 9,800 gallons per period at the rate in existence at the time of use.


There is one final item about the remedy which is important.  There were six disputed billing periods.  The total amount owed for those bills totaled $1,108.76.  The calculation is as follows:  $49.48 + 324.07 + 201.74 + 162.25 + 168.16 + 203.06 = $1,108.76.  The record indicated that on May 10, 2002, the final bill for Animal Care was $909.52.  Obviously, the Account Statement demonstrated that the Complainant contributed $199.24 to the disputed bills.  The calculation is as follows:  $1,108.76 – 909.52 = $199.24.  When the bill for the disputed periods is recalculated, Animal Care should receive a $199.24 credit for the payments previously made.  Because Animal Care was not a PAWC customer after May 2002, the recalculated bill shall become due within 30 days of receipt of the Commission’s Final Order.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject of and the parties to this proceeding.  The Public Utility Code, 66 Pa. C.S. §701.



2.
The Complainant had the burden of proving its bills were abnormally high for the disputed period.  66 Pa. C.S. §332(a).



3.
The Complainant established a prima facie case.  Kupstas.


4.
PAWC failed to come forward with sufficient evidence to rebut the evidence produced by the Complainant.



5.
PAWC provided unreasonable service by failing to provide accurate water bills to the Complainant during the disputed period.  By doing so, PAWC violated Section 1501 of the Public Utility Code.  66 Pa. C.S. §1501.



6.
As a result of providing unreasonable service, PAWC will be required to recalculate the bills for the period August 1999 through June 2000 in accordance with the directives above.



7.
PAWC Exhibit 2 was admissible pursuant to the Uniform Business Records as Evidence Act.  Estate of Robert Indyk.  42 Pa. C.S. §6108.

ORDER


NOW THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Animal Care Association versus Pennsylvania‑American Water Company at Docket No. C-20028925 is hereby sustained.



2.
That within fifteen (15) days of receipt of the Commission Order Pennsylvania-American shall recalculate and send a final bill for Animal Care Association which includes the six billing periods from August 1999 through June 2000.  The final bill shall be based on the fact that Animal Care used 9,800 gallons during each billing period and shall be calculated on the rates in effect at the time.  The final bill from all six periods shall be credited to reflect the $199.24 payment previously made by Animal Care.


3.
That within thirty (30) days of receipt of the Commission Order Animal Care Association shall pay the total final bill rendered by Pennsylvania-American Water Company in accordance with paragraph 2, above.



4.
That Pennsylvania-American Water Company Exhibit 2 is hereby admitted into the record.



5.
That within thirty (30) days of receipt of the Commission’s Order,  Pennsylvania-American Water Company shall submit two (2) copies of Exhibit 2 to the Secretary of the Commission for inclusion in the record.


6.
That upon receipt of two (2) copies of Pennsylvania-American Exhibit 2 by the Secretary, the record in this proceeding shall be marked closed.

DATED:
September 10, 2004

















Louis G. Cocheres









Administrative Law Judge
� 	At best the 400 gallons was a measure of usage for the period August 7 (date of new meter installation) through August 9, 2000.  However, there was no bill identified for the period June 2000 through August 7 which should have registered on the original meter.
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