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HISTORY OF THE PROCEEDING



On July 21, 2003, Kenneth J. Higginbotham, (“Higginbotham” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that due to a storm on June 13, 2003, there was a power outage at his home about 10:30 p.m.; that the Respondent did not send a crew to restore service until the next morning; that the Respondent failed to send out a crew that night because the crew would be entitled to overtime pay; that the Complainant’s neighborhood was without power for over 12 hours; that basements were flooded, food was lost and items were ruined because the Respondent wanted to save money; and that the Complainant pays the Respondent about $1,800 a year for distribution and transmission.  The Complainant wants the Respondent to send out a crew to restore the power immediately each time power is lost.  In addition, the Complainant wants the Respondent to contact each house that lost power for over 12 hours and pay for the losses.



On September 2, 2003, the Respondent, through its counsel, filed an Answer.  In the Answer, the Respondent stated that it was without sufficient information to determine the truth of the averments and therefore, denied the allegations in the complaint.  In addition, the Respondent said that it was investigating the allegations in the complaint.



A telephonic hearing was held in this matter on April 29, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Kenneth J. Higginbotham, testified in support of the complaint.  Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Paul Golden, a claims investigator for the Respondent. 



The record in this case consists of an eighteen page transcript.  The record closed on May 20, 2004.

FINDINGS OF FACT



1.
The Complainant is Kenneth J. Higginbotham, 1 Holly Hill Road, Richboro, Pa. 18954.



2.
The Respondent in this proceeding is PECO Energy Company



3.
During a storm on June 12, 2003, a tree fell on a power line and caused a power outage in the Complainant’s area (Tr. 7, 8, 11, 12). 



4.
The lots on Holly Hill Road are about half an acre.  Houses on Holly Hill Road and Worthington Mill were without power (Tr. 9).



5.
The Complainant did not notify the Respondent about the outage.  One of the other customers contacted the Respondent to report the outage at 10:35 p.m. (Tr. 12, 16).



6.
The Respondent dispatched a trouble man on June 12, 2003 at 11:33 p.m. (Tr. 13). 



7.
When the Respondent’s trouble man arrived on the scene about 12:55 a.m. on June 13, 2003, he discovered that he was unable to make the repairs because the damage was extensive.  The trouble man called a tree crew and a line crew to make the needed repairs (Tr. 14, 15).



8.
The Respondent’s personnel had to remove the tree and debris before repairing the line (Tr. 14).



9.
The tree crew arrived on the scene after 1 a.m. and completed its work before 8:00 a.m. on June 13, 2003 (Tr. 15).



10.
The line crew arrived at 8:00 a.m. on June 13, 2003 (Tr. 15, 16).



11.
The Respondent restored service at approximately 11:00 a.m. on June 13, 2003 (Tr. 16).



12.
The Complainant’s electric service was interrupted for approximately 12 hours (Tr. 7).



13.
There were 190 customers without electric service for 11 hours and 46 minutes and 16 customers were without electric service for 12 hours and 26 minutes (Tr. 11, 12).



14.
The Complainant lost the tropical fish in his aquarium (Tr. 7, 8)



15.
The Complainant, a financial planner, could not go to his appointment on June 14, 2004, because he could not take a shower, shave or open his garage door.  He lost income because he missed the appointment (Tr. 7, 8). 



16.
The Respondent usually gives the Complainant excellent service (Tr. 8, 9). 



17.
The Complainant has not experienced a loss of electric service since June 2003 (Tr. 10).



18.
The Respondent does not guarantee continuous service.  This information is in the Respondent’s tariff (Tr. 12). 



19.
The Respondent does not compensate customers for damages caused by storm related incidents (Tr. 13). 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant alleged that the Respondent failed to provide reasonable service because the power was not restored immediately (Tr. 7).  The Complainant expected the Respondent to send a crew to reattach the line right away (Tr. 7).  He said that he was told that the tree crew did not come until the morning because the Respondent did not want to pay overtime (Tr. 7).  He was upset because he missed an appointment and lost his tropical fish due to the length of time required to restore service (Tr. 7, 8). 



It should be noted that the Complainant testified that the outage occurred on June 13, 2003 and was repaired on June 14, 2003 (Tr. 7).  The Respondent’s witness, Paul Golden, testified that the outage was on June 12, 2003 and was repaired on June 13, 2003 (Tr. 11, 13).  For purposes of this decision, the date of the outage was June 12, 2003 and the date of the repair was June 13, 2003. 



The following facts are undisputed.  The service in the Complainant’s area was interrupted at approximately 10:30 p.m. on June 12, 2003, and restored at 11:00 a.m. on June 13, 2003 (Tr. 7, 8, 12, 15, 16).  The outage was caused by the storm and the tree falling on the line (Tr. 7, 8, 14, 15).  The line crew arrived at the scene at approximately 8:00 a.m. on June 13, 2003 (Tr. 7, 15, 16).



The Respondent presented the testimony of Paul Golden, one of its claims adjusters.  He testified that one of the 190 customers who lost service reported it at 10:35 p.m. (Tr. 12).  A trouble man was dispatched at 11:33 p.m. (Tr. 13).  The trouble man arrived at approximately 1 a.m. (Tr. 15).  He assessed the situation and called a tree crew to remove the tree and debris (Tr. 14).  Although it is not clear when the tree crew arrived, they completed their work prior to 8 a.m. (Tr. 15).  The line crew arrived at 8 a.m. and restored service approximately 11 a.m. (Tr. 16).



The issue is whether the Respondent provided reasonable service.  Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501 reads in pertinent part.

§1501. Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay. …



The Complainant stated that the Respondent usually provides excellent service.  He based his complaint on the statement that the Respondent did not dispatch a crew until the morning so that it would not have to pay overtime.  The evidence presented by the Respondent during the hearing shows that the Respondent sent a person out when the problem was reported and that a crew was dispatched and removed the tree prior to the second crew arriving.  The Complainant has failed to show that the Respondent failed to maintain adequate and reasonable service or that the interruption was unreasonable.



In addition, the Complainant requested reimbursement for loss of his tropical fish and loss of income because he was unable to get to an appointment (Tr. 7, 8).  Mr. Golden testified that the Respondent does not reimburse customers for losses incurred as a result of storm related damage (Tr. 12, 13).  Even if the Complainant had proved that the service was unreasonable or that he was entitled to reimbursement, Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant. DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).


The Complainant has failed to prove by a preponderance of the evidence that the Respondent failed to provide reasonable service or that the interruption was unreasonable.  In addition, the Complainant failed to prove that the Respondent is required to reimburse him for his losses or that the Commission is authorized to award such reimbursement.  



For the abovementioned reasons, the complaint is dismissed. 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Public utilities are required to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and make repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities for the accommodation, convenience, and safety of its patrons, employees and the public.  The service also shall be reasonably continuous and without unreasonable interruptions or delay.  Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.



4.
The Commission is without power to award monetary damages to a private litigant. DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 420 A. 2d 391 (1977).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Kenneth J. Higginbotham against PECO Energy Company at Docket C-20030827 is dismissed in its entirety.



2.
That the record in this case be marked closed.

Date:  September 13, 2004



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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