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:

INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On November 18, 2003, Bishop Anthony Butler/The Church of Faith Healing in the Name of the Lord Jesus Christ, Inc. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent kept reading his meter incorrectly, that its representatives promised to get in touch with the Bishop to set up an appointment to correct or replace the meter, but that he had heard nothing from the Respondent.  He asked that the Church’s account with the Respondent be frozen until a Respondent supervisor will immediately schedule an appointment to come inside the residence to read its meter.


On January 9, 2004, the Respondent filed an answer to the complaint.  The Respondent alleged that an automated meter reading device (AMR) was installed at 6680 Lincoln Drive on September 20, 1996 and that it had received regular reads from the meter. It also alleged that it attempted to call the Complainant 6 times (twice on January 8, 2004) to schedule a time to remove and test the meter, but that the attempts were of no avail.


On the day before the hearing, I had a conversation with Bishop Anthony Butler about retaining an attorney and how to offer evidence into the record (N.T. 5).



On June 25, 2004, at 10:00 a.m., a hearing was held on the complaint.  The Complainant did not appear.  The Respondent was represented by Laureto A. Farinas, Esquire.


I delayed the hearing until 10:26 a.m. to allow for a possible late arrival by the Complainant.  Still, he did not appear.  Therefore, I conducted the hearing without him.



During the Respondent’s presentation of its first witness, Bishop Anthony Butler’s son, André Butler, appeared.  He showed me the General Power of Attorney given to him by the Bishop to do and undertake all acts on behalf of Bishop Anthony Butler.  Counsel for the Respondent expressed his willingness to discuss a settlement with Mr. André Butler, but André Butler refused to talk or present the case.  Instead, he asked for a continuance because the Bishop’s attorney had a scheduling conflict (N.T. 14-20).  I denied the request.



At the end of the hearing, Ms. Butler, a witness who accompanied Mr. André Butler,  indicated that she wanted to testify to the problem starting back in 1998.  However, Mr. André Butler prevented her from doing so (N.T. 27, 28).


The case was closed on June 25, 2004.

FINDINGS OF FACT


1.
The Complainant’s address is 6680 Lincoln Drive, Philadelphia, PA (PGW Exhibit 1).   


2.
Since 1996, all but one, the November 11, 1999 bill, of the Complainant’s bills have been based on actual meter readings (N.T. 7, 8; PGW Exhibit 1).       


3.
The Complainant’s payments were consistent until October 2003 when it stopped payments toward its account (N.T. 8-10; PGW Exhibit 1).  


4.
On December 2, 3 and 23, 2003, the Respondent called the Complainant for a meter test but unsuccessfully because the telephone was either busy or unanswered.  It left a message to call on the Complainant’s answering machine (N.T. 12; PGW Exhibit 2).


5.
On January 14, 2004, the Respondent sent a letter to the Complainant asking him to get in touch with the Respondent in order for it to test the meter.  The Complainant did not respond to the letter (N.T. 12; PGW Exhibits 2 and 3).


6.
On April 1, 2004, the Respondent decided to remove and perform a test on the Complainant’s meter.  The test showed the meter was operating within the acceptable tolerance of 2 percent plus or minus under the Commission’s guidelines (N.T. 12, 13, 21, 22; PGW Exhibit 4).  



7.
As of the date of this hearing, the Complainant owed $713.53 (N.T. 8; PGW Exhibit 1).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in that it has not set up an appointment to test the Complainant’s meter or replace it when the meter is defective.


The Complainant was represented by his son as his attorney-in-fact with full powers and authority to do and undertake all acts on his behalf.  See General Power of Attorney between the Complainant and his son, André Butler.  At the hearing, the son did not offer any testimony.  He refused to negotiate with the Respondent’s counsel.  Instead, he insisted on requesting a continuance because his father’s attorney had a scheduling conflict.  But the request was made at the eleventh hour, not to mention that it was not made by the attorney himself or herself and that the attorney had not entered his or her appearance for the Complainant.  


The Respondent testified that on December 2, 3, and 23, 2003 it called the Complainant to set up a meter test but that only an answering machine answered its calls.  It left a message on the machine asking the Complainant to call.  The Complainant did not respond.  It also testified that because of these unsuccessful calls, on January 14, 2004, it sent a letter to the Complainant asking him to get in touch with the Respondent in order to set up a meter test.  He did not respond to this letter either.  Finally, the Respondent decided to remove the meter, performed a test on the meter on April 1, 2004, and found that the meter was operating within the Commission’s guidelines.


For the reasons and from the testimony above, I conclude that the Complainant has not carried its burden of proof and that the Respondent has acted unreasonably under the circumstances. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has not sustained its burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Bishop Anthony Butler/The Church of Faith Healing in the Name of the Lord Jesus Christ, Inc. against Philadelphia Gas Works at Docket No. C-20032013 is dismissed because the Complainant failed to carry its burden of proof.
Date:

September 14, 2004


_________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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