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C-00881950

               v.
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Southern Railway Company)

O R D E R

BY THE COMMISSION:



This matter is before us upon complaint filed July 21, 1988 by the Borough of Leetsdale alleging unsafe conditions at the crossing where Ferry Street crosses at grade the tracks of Norfolk Southern Railway Company (NS) in the Borough of Leetsdale, Allegheny County.



By order entered November 3, 1995 Leetsdale was directed to prepare and submit preliminary construction plans for the construction of a bridge to carry Ferry Street over the tracks of NS.  By letter dated September 10, 2001, the Borough submitted preliminary plans for the construction of a bridge.  By letter dated April 5, 2004, PennDOT submitted final right-of-way plans and property descriptions for the proposed project.



A field investigation and conference, arranged by a Commission staff engineer and held at the site of the crossing, was attended by representatives of PennDOT, NS, Leetsdale Borough, Verizon, Level 3 Communications, Duquesne Light Company, Allegheny County and Edgeworth Water.



The Borough proposes to construct a bridge approximately 2500 feet northwest of the existing Ferry Street at grade crossing.  The bridge will consist of a two span steel multi-girder bridge that will carry Front Street over the tracks of NS and S. R. 0065.  The bridge will have a reinforced concrete deck providing two 12 ft. wide traffic lanes with a 6 foot wide shoulder on both sides.  The structure will have a minimum vertical clearance above top of rail of NS tracks of 23 feet 6 inches.  Once the bridge has been constructed, the Ferry Street at grade crossing will be abolished as a public crossing.



The Borough agrees to construct the project at its sole cost and expense.  NS agrees to provide engineering and inspection services and watchmen and flagmen during the project at the Borough’s sole cost and expense.  The non-carrier public utilities will relocated or alter their facilities at their initial cost and expense.  The project will be funded by 80% Federal Funds, 15% State Funds an 5% Borough funds.  The estimated cost of the project is $8,000,000.



The Commission has tentatively established its jurisdiction over the portion of the project between Highway Station 19+15 and Highway Station 21+90.  It will be necessary for the Commission to appropriate railroad property for the project.



A copy of the construction plans have been served on each party in interest.  None of the parties have advised the Commission that it objects to the issuance of an order, prior to hearing, approving construction of the project.



Upon full consideration of the maters involved, we determine that it is not necessary to schedule a hearing in this proceeding at this time and that issuance of an order without hearing is proper, since Borough of Leetsdale has agreed to construct the improvement at its sole cost and expense and none of the parties has expressed any objection to the proposed project.


We also determine that any necessary alteration or relocation of non-carrier public utility company should be made by each utility at its initial cost and expense, and that a hearing be scheduled upon completion of construction to consider allocation of costs and expenses thereto.



The record having been certified to this Commission, we issue this order pursuant to Section 335(a) of the Public Utility Code, 66 Pa. C. S. §335, and find that the construction of the crossing is necessary and proper for the service, accommodation, convenience and safety of the public.



IT IS ORDERED:



1.
That the crossing where First Street will cross above the grade of tracks of Norfolk Southern Railway Company in the Borough of Leetsdale, Allegheny County, be constructed generally in accordance with the right-of-way plans submitted April 15, 2004 which are entitled “Drawings Authorizing Acquisition of Right-of-Way for State Route 0065 Section A31 R/W in Allegheny County, and First Street in Allegheny County,” consisting of 23 sheets, which plans are hereby approved and made part hereof.


2.
That Borough of Leetsdale, at its sole cost and expense, on or before March 31, 2005, prepare and submit to this Commission for approval and to all parties of record for examination, detailed final construction plans for the work proposed to be performed within the limits of this Commission’s jurisdiction.



3.
That jurisdiction of the Pennsylvania Public Utility Commission at this project be established between Highway Station 19+15 and Highway Station 21+90.



4.
That Borough of Leetsdale, at its sole cost and expense, furnish all material and perform all work necessary to construct the proposed project, generally in accordance with the approved plans and this order.



5.
That in accordance with the provisions of Section 2702 of the Public Utility Code, 66 Pa. C. S. §2702, the following described properties be and are hereby taken and appropriated for the purpose of the improvement in accordance with the right of way plans approved in Paragraph 1 of this order and that Paragraph 5 of this order shall be recorded by the Recorder of Deeds of Allegheny County and shall be indexed under the name of the record owner, of said properties, grantor, and the Commonwealth of Pennsylvania, grantee, at the sole cost and expense of Borough of Leetsdale, applicant herein.

Pennsylvania Lines L.L.C. – Record Owner

c/o Norfolk Southern Railway Company

Three Commercial Place

Norfolk, Virginia  23510



ALL THOSE CERTAIN tracts of land situate in Leetsdale Borough, Allegheny County, Pennsylvania, bounded and described as follows:

TRACT NO. 1

Beginning at a point on the westerly side of State Route 0065 and the easterly right-of-way line of Pennsylvania Lines L.L.C. distant forty (40) feet southwesterly and measured at right angles from the survey and right-of-way baseline of State Route 0065 at or about station 733 + 50 thereof; thence in a southwesterly direction along the said required right of way line to a point forty-five (45) feet southwesterly and measured at right angles from the survey and right-of-way baseline of State Route 0065 at or about station 733 + 50 thereof; thence in a northwesterly direction along the said required right-of-way line to a point distant forty-five (45) feet southwesterly  and measured at right angles from the survey and right-of-way baseline of State Route 0065 at or about station 736 + 00 thereof; thence in a northeasterly direction along the said required right-of-way line to a point on the westerly legal right-of-way line of State Route 0065 and the easterly right-of-way line of Pennsylvania Line L.L.C. distant forty (40) feet southwesterly and measured at right angles from the survey and right-of-way baseline of State Route 0065 at or about Station 736 + 00 thereof; thence in a southeasterly direction along the said westerly right-of-way line of State Route 0065 and the easterly right-of-way line of Pennsylvania Lines L.L.C. to a point and place of beginning and containing one thousand two hundred fifty (1,250) square feet of land more or less.

The above tract of land (Tract 1) is shown on the Department of Transportation’s drawing authorizing condemnation of Right-of-Way for State Route 0065, Section A31, as required right-of-way for State Route 0065 and delineated as part of Parcel No. 44 on Sheet 16 of 36 of the said drawings, as recorded in the office of the Recorder of Deeds for Allegheny County, Pennsylvania a portion of real estate which became legally vested in Pennsylvania Lines L.L.C. by deed of consolidated Rail Corporation, dated May 19, 1999 and recorded May 19, 1999, in Deed Book Volume 10558 page 96 in the Allegheny Courthouse.

TRACT NO. 2

Beginning at a point on the westerly required right-of-way line of State Route 0065, said point being at the intersection of the said required right-of-way of State Route 0065 and the southerly required aerial easement line of First Street, distant thirty-four and five tenths (34.5) feet southeasterly and measured radially from the survey and right-of-way baseline of First Street at or about Station 20 + 57.64 thereof; thence in a southwesterly direction along the southerly required aerial easement line, by a line curving to the left, having a radius of two hundred sixty seven and six hundredths (267.06) feet to a point on the westerly right-of-way line of Pennsylvania Lines L.L.C. distant thirty four and five tenths (34.5) feet southeasterly and measured radially from the survey and right-of-way baseline of First Street at or about Station 18 + 84 thereof; thence on a northwesterly direction along the westerly right-of-way line of Pennsylvania Lines L.L.C. to a point on the northerly required aerial easement line distant forty and five tenths (40.5) feet northwesterly and measured radially from the survey and right-of-way baseline of First Street at or about Station 19 + 63 thereof; thence in a northeasterly direction, along the required aerial easement line, by a line curving to the right, having a radius of three hundred forty two and six hundredths (342.06) feet to a point on the westerly required right-of-way line of State Route 0065, distant forty and five tenths (40.5) feet northwesterly and measured radially from the survey and right-of-way baseline of First Street at or about Station 20 + 85.97 thereof; thence in a southeasterly direction along the required right-of-way line of State Route 0065 to a point and the place of beginning and containing ten thousand seven hundred eleven (10,711) square feet of land more or less.

The above tract of land (Tract 2) is shown on the Department of Transportation’s Drawings Authorizing Condemnation of Right-of-Way for State Route 0065, Section A31, as Required Aerial Easement and delineated as part of Parcel No. 44 on Sheet 16 and 17 of 36 of the said drawings, as recorded in the office of the Recorder of Deeds for Allegheny County a portion of real estate which became legally vested in Pennsylvania Lines L.L.C. by deed of consolidated Rail Corporation, dated May 19, 1999 and recorded May 19, 1999, in Deed Book Volume 10558 page 96 in the Allegheny Courthouse.

TRACT NO. 3

Beginning at a point on the westerly right-of-way line of Pennsylvania Lines L.L.C. and the easterly legal right-of-way line of First Street distant thirty seven (37) feet northeasterly and measured at right angles from the survey and right-of-way baseline of First Street at or about station 13 + 40 thereof; thence in a southeasterly direction along the required right-of-way line of First Street to a point distant thirty seven (37) feet northeasterly and measure at right angles from the survey and right-of-way baseline of First Street at or about Station 12 + 49 thereof; thence in a southeasterly direction along the required right-of-way line of First Street to a point twenty two (22) feet northeasterly and measured at right angles from the survey and right-of-way baseline of First Street at or about Station 10 + 50 thereof; thence in a southeasterly direction along the required right-of-way line of First Street distant eighteen (18) feet northeasterly and measured at right angles from the survey and right-of-way baseline of First Street at or about Station 10 + 15 thereof; thence in a northwesterly direction along the easterly legal right-of-way of First Street and the westerly right-of-way line of Pennsylvania Line L.L.C. to a point and place of beginning and containing two thousand and three hundred twenty three (2,323) square feet of land more or less.

The above tract of land (Tract 3) is shown on the Department of Transportation’s Drawing Authorizing Condemnation of Right-of-Way for State Route 0065, Section A31, as Required Right-of-Way for Borough Street (First Street) and delineated as part of Parcel No. 44 on Sheet 18 of 36 of the said drawings, as recorded in the office of the Recorder of Deeds for Allegheny County, Pennsylvania a portion of real estate which became legally vested in Pennsylvania Lines L.L.C. by deed of consolidated Rail Corporation, dated May 19, 1999 and recorded May 19, 1999, in Deed Book Volume 10558 page 96 in the Allegheny Courthouse.


6.
That in accordance with the provisions of Section 2702 of the Public Utility Code, 66 Pa. C. S. §2702, the following described property be and is hereby taken and appropriated temporarily, for use during the construction period only, in accordance with the right-of-way plan approved in Paragraph 1 of this order, and that Paragraph 6 of this order shall be recorded by the Recorder of Deeds of Allegheny County, and shall be indexed under the name of the record owner of said property, grantor, and the Commonwealth of Pennsylvania, grantee, at the sole cost and expense of the Borough of Leetsdale, applicant herein; said temporary appropriation shall terminate upon completion of the construction of the improvement and its opening to public use.
Pennsylvania Lines, L.L.C. – Record Owner

c/o Norfolk Southern Railway Company

Three Commercial Place

Norfolk, Virginia  23510



ALL THOSE CERTAIN tracts of land situate in Leetsdale Borough, Allegheny County, Pennsylvania, bounded and described as follows:

TRACT NO. 4

(Temporary Construction Easement)

Beginning at a point on the westerly right-of-way line of Pennsylvania Lines L.L.C. and the easterly legal right-of-way line of First Street distant thirty seven (37) feet northeasterly and measured at right angles from the survey and right-of-way baseline of First Street at or about Station  13 + 40 thereof; thence in a northwesterly direction along the westerly right-of-way line of Pennsylvania Lines L.L.C and the easterly legal right-of-way line of First Street to a point distant forty four (44) feet northeasterly  and measured at right angles from the survey and right-of-way baseline of First Street at or about Station 14 + 00 thereof; thence in a northeasterly direction along the Temporary Construction Easement line to a point distant forty seven (47) feet northeasterly and measured at right angles from the survey and right-of-way baseline of First Street at or about Station 14 + 00 thereof; thence in a southeasterly direction along the Temporary Construction Easement line to a point on the Required Right-of-Way line of First Street distant thirty seven (37) feet northeasterly and measured at right angles from the survey and right-of-way baseline of First Street at or about Station 12 + 49 thereof; thence in a northwesterly direction along the Required Right-of-Way line of First Street to a point and place of beginning and containing five hundred twenty eight (528) square feet of land more or less.

The above tract of land (Tract 4) is shown on the Department of Transportation’s Drawings Authorizing Condemnation of Right-of-Way for State Route 0065, Section A31, as Temporary Construction Easement and delineated as part of Parcel No. 44 on Sheet 18 of 36 of the said drawings, as recorded in the office of the Recorder of Deeds for Allegheny County, Pennsylvania a portion of real estate which became legally vested in Pennsylvania Lines L.L.C. by deed of consolidated Rail Corporation, dated May 19, 1999 and recorded May 19, 1999, in Deed Book Volume 10558 page 96 in the Allegheny Courthouse.



7.
That Norfolk Southern Railway Company, at the sole cost and expense of Borough of Leetsdale, furnish construction, engineering and inspection services as required as a result of the proposed work; and furnish and maintain watchmen and flagmen as required to protect its operations during the time the work is being performed across, above and adjacent to its tracks.


8.
That any relocation of, changes in or removal of any adjacent structures, equipment or other facilities of any non-carrier public utility company or municipal authority located within the limits of this Commission’s jurisdiction, which may be required as incidental to the execution of the crossing project, be made by said public utility company or municipal authority at its initial cost and expense, and in such a manner as will not interfere with the construction of the project.



9.
That any relocation of, changes in or removal of any adjacent structures, equipment or other facilities of any non-carrier public company or municipal authority located outside the limits of the public right-of-way, within the limits of this Commission’s jurisdiction, which may be required as incidental to the execution of the crossing project, be made by said public utility company or municipal authority at the initial cost and expense of Borough of Leetsdale, and in such a manner as will not interfere with the construction of the project.



10.
That Borough of Leetsdale, at its sole cost and expense, furnish all material and perform all work necessary to establish, mark and maintain any detours or traffic controls that may be required to properly accommodate highway and pedestrian traffic during the time the proposed project is being constructed.



11.
That Borough of Leetsdale, at its sole cost and expense, furnish all material and do all work necessary to complete the remainder of the crossing project, including installation of all attendant storm drainage facilities and any other ancillary features of the project, all generally in accordance with the approved plans and this order.



12.
That Norfolk Southern Railway Company cooperate with Borough of Leetsdale and conduct their operations in the vicinity of the crossings in a safe manner and under control during the time the project is being constructed.



13.
That Borough of Leetsdale cooperate with Norfolk Southern Railway Company so that during the time the construction of the project, the operations and facilities of the railroad will not be endangered or unnecessarily impeded.



14.
That construction of the project be completed in a manner as satisfactory to this Commission on or before June 30, 2007, and that on or before said date, Borough of Leetsdale report to this Commission the date of actual construction of the work.



15.
That Borough of Leetsdale, at its sole cost and expense, pay all compensation for damages, due to the owners of property taken, injured or destroyed by reason of the construction of the crossing project in accordance with this order.



16.
That upon completion of construction of the proposed project each non-carrier public utility company and municipal authority, at its sole cost and expense, furnish all material and perform all work necessary thereafter to maintain its respective facilities, existing or altered, located within the limits of the project.



17.
That upon completion of the construction of the proposed project, Norfolk Southern Railway Company, at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its tracks, wire lines and any other railroad facilities located within the limits of the improvement.



18.
That upon completion of the construction project, Borough of Leetsdale, at its initial cost and expense, furnish all material and do all work necessary thereafter to maintain the remainder of the improvement, including the entire substructure and superstructure of the bridge, the roadway approaches thereto and any other ancillary features of the improvement constructed in accordance with the provisions of this order.



19.
That upon completion of the work herein directed and upon written request by any party hereto, this proceeding be scheduled for a hearing at a time and place assigned by this Commission, upon due notice to all parties, to received evidence relevant to the allocation of initial costs incurred by the parties, and any other matters relevant to this proceeding.



20.
That this order insofar as it imposes certain costs upon the parties herein, is without prejudice to the right of any party or recover part or all of such costs in accordance with any lawful agreements between the parties.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  September 30, 2004
ORDER ENTERED:  October 7, 2004
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