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This Initial Decision dismisses the complaint filed by Lola Blakeney (Ms. Blakeney) against PECO Energy Company (PECO), at Docket No. C-20030129, for the failure to satisfy the burden of proof.

History of the Proceeding


In her complaint, filed on April 24, 2003, Ms. Blakeney alleged that she had been over-billed for her electric service and requested, among others, an affordable payment arrangement.  The complaint is an untimely appeal of the determination of the Commission’s Bureau of Consumer Services (BCS) on her informal complaint.  PECO’s answer was filed on June 23, 2003.  On August 22, 2003, the Commission informed both parties that the hearing in this case would be conducted by telephone, on January 21, 2004 at 10:00 a.m.  A Prehearing Order and an Interim Payment Order were issued on August 26, 2003.  At the request of Ms. Blakeney, the initial hearing was continued.  It was rescheduled to, and held on July 9, 2004, pursuant to Section 56.174 of the Commission’s regulations.  52 Pa. Code §56.174.


At the hearing, Ms. Blakeney appeared without an attorney and testified in support of her complaint, and submitted one exhibit.  PECO, represented by counsel, presented the testimony of one witness and submitted three exhibits.  All four exhibits were admitted into the record.  The record consists of the four exhibits and a tape recording of the hearing.
Findings of Fact


1.
The Complainant in this case is Lola Blakeney, whose address is 602 Braxton Road, Ridley Park, PA 19078.



2.
The Respondent in this case is PECO Energy Company.



3.
Ms. Blakeney receives both electric and gas service from PECO (PECO Ex. 1).


4.
Ms. Blakeney owns her own home and has lived there approximately 33 years.



5.
Ms. Blakeney’s home is a side-by-side duplex in an area known as “Leedom Estates”.  Her home has three bedrooms, bathroom, kitchen, living room, dining room, an attic, a basement and a garage.



6.
For the past 10 years, Ms. Blakeney has been the only occupant in her home.  She has the following electric appliances in her home:  clothes washer and dryer; chest freezer; heating system with central air conditioning, air purifier and humidifier; lights; cooking stove; portable dishwasher; television; two alarm clocks; medical electric bed; home computer; outside lights on photo cells, with a by-pass switch; and garage door opener.  Her heating system is gas forced hot air, and she has a gas hot water tank.



7.
Ms. Blakeney is not employed, and her monthly income consists entirely of $591.00 per month in SSI, which is a slight increase in the amount shown on Comp. Ex. 1.  Her son buys food for her once a month, and buys her food for Thanksgiving and Christmas.  Her daughter pays her mortgage and property taxes.



8.
Ms. Blakeney’s monthly expenses are:


Item



Amount


Balance


Electric & Gas


$ 79.00



Telephone


   30.00



Water & Sewer

   55.00


$67.71


Cable TV


   42.00



Food



 220.00



Automobile gas

   12.50



Automobile repairs

   20.83



Automobile insurance
   
   91.00



Commuter trains

     5.00



Homeowners insurance
   51.00



Prescriptions


   42.50



Veterinary


   50.00



Cat food and litter liner
   30.00


TOTAL


$728.83



9.
Ms. Blakeney filed an informal complaint with the BCS on June 28, 2002, at BCS Case No. 1180886.  The BCS determination, issued on March 27, 2003, directed Ms. Blakeney to pay the CAP rate, then $149.00 per month, plus $15.00 toward the arrearage on her account, starting April 15, 2003 (PECO Ex. 3).



10.
Ms. Blakeney testified that she has not paid her electric bills in accordance with the BCS determination because she can’t afford to pay that amount on her electric bills.



11.
Ms. Blakeney seeks a payment arrangement styled to her particular situation and income limitations.



12.
At the time of the hearing, the past due balance on Ms. Blakeney’s electric/gas account with PECO was $10,364.39.  The last payment she made on the account was $79.00 on July 6, 2004.  A LIHEAP energy grant was credited to her account on February 17, 2004 (PECO Ex. 1).


13.
Before the BCS determination on March 27, 2003, PECO negotiated two payments arrangement with Ms. Blakeney, on October 5, 1999 and September 19, 2000.  Under the terms of each of these agreements, Ms. Blakeney agreed to pay her current monthly bills, plus an additional $15.00 toward the balance on her account (PECO Ex. 2).



14.
Ms. Blakeney is a CAP rate customer, and receives a 50% discount on the first 500 Kwh of electricity each month and a 40% discount on all her gas usage.  The current CAP rate monthly budget amount for Ms. Blakeney is $194.00, combined for both electric and gas.



15.  
As of the July 9, 2004 hearing in this case, the amount of the “catch-up” payment Ms. Blakeney should be required to make, to become current with the terms of the BCS determination, at BCS Case No. 1180886, is $1,629.00.


16.
The amount of this payment is calculated on the monthly CAP rate budget amount as follows:




April, 2003




$149.00



May, 2003




  149.00




June, 2003




  149.00




July, 2003




  149.00




August, 2003




  168.00



September, 2003



  168.00




October, 2003



 
  168.00




November, 2003



  168.00




December, 2003



  168.00




January, 2004



  
  168.00




February, 2004



  168.00




March, 2004




  168.00




April, 2004




  179.00




May, 2004




  179.00




June, 2004




  179.00




July, 2004




  179.00




less 10 payments @$79.00 each

 -790.00




less LIHEAP grant



 -237.00



TOTAL



          $1,629.00



17.
PECO requests that Ms. Blakeney be required to make the catch-up payment, and also be required to pay her monthly CAP rate budget amount, plus an additional $15.00 per month toward the arrearage on her account.  In seeking this payment order, PECO notes that Ms. Blakeney is a “level 1” customer (PECO Ex. 2).
Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that she had been over-billed for her electric service, and requesting an affordable payment arrangement, it is clear that Ms. Blakeney is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

In cases involving allegations that the bills for utility service are too high, the Commission has held that a customer establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that:  (1) the number of occupants in the household has not changed; (2) the customer has a low potential for energy use; and (3) the customer’s billing history shows no previous abnormalities.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  Upon the presentation by a customer of evidence tending to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the utility.  However, evidence of meter accuracy, in and of itself, is not sufficient to rebut the prima facie case of the customer.  While the burden of persuasion may shift during a proceeding, the burden of proof never shifts.  It always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron, supra., and Replogle, supra.  In determining a customer’s potential for energy usage, all energy consuming appliances in a customer’s residence are to be considered in determining the potential for energy use, even though a customer testifies that some of the appliances are not used, or only used sparingly.  Riffe and Byrne v. Duquesne Light Company, Docket No. F‑8846680, entered April 19, 1989.



Ms. Blakeney testified that she has been the only occupant in her house for the past 10 years.  Clearly the first part of the Waldron test has been satisfied.  However, considering the number and type of electrical appliances which she has at her house, it must be concluded that she does not have a low potential for electric consumption.  Thus, the second part of the Waldron test has not been satisfied.  As for prior billing abnormalities, Ms. Blakeney did not specify a particular bill or bills which she thought were excessive.  Rather, she referred to her bills, generally, as being too high.  The statement of her account (PECO Ex. 1) does not contain any entries indicating excessive or high bills.  It does show normal, seasonal fluctuations in the amounts of individual bills, but none of the bills appears excessive in light of Ms. Blakeney’s potential for energy use.

On March 27, 2003, the BCS issued its determination on Ms. Blakeney’s informal complaint, at BCS Case No. 1180886.  That determination directed her, beginning April 15, 2003, to pay the regular monthly CAP budget payment amount, plus an additional $15.00 per month toward the arrearage on the account.  Ms. Blakeney filed the complaint in this proceeding seeking an affordable payment arrangement.  She wants a payment arrangement based on her particular circumstances and limited monthly income.

In cases involving challenges to determinations of the BCS, the Commission has held that the payment arrangement established by the BCS is to be the starting point for determining any payment arrangement established after the hearing on the appeal.  Additionally, if the complainant has not complied with the payment arrangement established by the BCS, the complainant should be required to make a catch-up payment, equal to the amount of the missed BCS payments, unless the complainant has provided an explanation for not making those payments, and that explanation establishes good cause for excusing the failure to make the BCS payments.  See, e.g., Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z‑00248730, entered December 22, 1995.

The total amount of the catch-up payment to be required is to be calculated beginning with the date on which the first payment pursuant to the BCS determination was to have been made and ending with the entry date of the Commission’s Order.  The calculation of the catch-up payment is based solely on that part of the bill for consumption, based on budget billing.  Moeller v. Duquesne Light Company, Docket No. Z-01215104, entered September 22, 2003; Frayne v. PECO Energy Company, Docket No. C-20029005, entered September 10, 2003; and Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20037994, entered May 21, 2003.  The total amount of the catch-up payment is to be offset (i.e., reduced), by the amount of any payments made by the customer, as well as by the amount of any energy assistance grants received after the date of the BCS determination.  Van Ess v. Duquesne Light Company, Docket No. C‑00968139, entered June 13, 1997; and Novich v. Duquesne Light Company, Docket No. C‑00968395, entered May 27, 1997.
A complainant, who demonstrates a good faith effort to comply with the BCS determination, may be excused from being required to make a lump sum payment in the total amount that should have been paid under that determination.  Palmer v. Duquesne Light Company, Docket No. Z‑00314726, entered April 23, 1997; and Paner v. Duquesne Light Company, Docket No. Z‑00325087, entered June 17, 1997.  However, a complainant’s limited income is not sufficient, in and of itself, to establish good cause for failing to comply with the BCS determination.  Downey v. Duquesne Light Company, Docket No. C‑00968410, entered September 16, 1997, and Stathakis v. Pennsylvania Power & Light Co., Docket No. F‑00294590, entered October 24, 1996.  A complainant should be directed to make a lump sum payment unless the “good faith” effort to comply with the BCS determination establishes that there has been “substantial” compliance with that determination.

Whether or not a particular complainant has made substantial compliance with a BCS determination depends on the facts of each case.  For example, the Commission has indicated that payments made by complainants ranging from 75% to 86% of the total amount they should have paid under a BCS determination demonstrate both a good faith effort to comply and substantial compliance with a BCS payment determination.  Fallon v. PECO Energy Co., Docket No. F-00381973, entered December 4, 1998; and Blount v. PECO Energy Co., Docket No. F‑00443631, entered February 16, 1999.  However, payments made by a complainant that total only 13% of the total amount that should have been paid under a BCS payment determination is not substantial compliance with that determination.  Alston-Hardy v. Duquesne Light Co., Docket No. C‑00981182, entered February 16, 1999.



If Ms. Blakeney had paid her PECO bills in accordance with the BCS determination on her informal complaint, she would have paid a total of $2,656.00, as of the July 9, 2004 hearing in this case.  However, she only paid a total of $790.00 on her PECO account.  This is approximately 30% of the total amount she should have paid (790.00 ÷ 2,656.00).  If the amount of the LIHEAP grant, $237.00, is included as part of her payments, the amount of the payments becomes $1,027.00.  This is approximately 39% of the total amount that should have been paid (1,027 ÷ 2,656.00).  Ms. Blakeney’s explanation for not paying her PECO bills in accordance with the BCS determination was that she could not afford to pay that amount.


The record in this case, in light of prior decisions of the Commission, does not support a conclusion that Ms. Blakeney made a good faith effort to comply with the terms of the BCS payment arrangement and is in substantial compliance with the terms of that payment arrangement.  Thus, Ms. Blakeney must be required to make a “catch-up” payment to become current with the terms of the BCS determination, unless she would qualify for a lower payment arrangement.

A complainant providing sufficient evidence demonstrating a basic inability to pay for the utility service involved in the dispute, natural gas service in this proceeding, may be permitted to pay an amount less than the amount of current bills under certain circumstances.  Mill v. PA PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Baum v. Duquesne Light Company, 56 PA PUC 742 (1983); Arlott v. Equitable Gas Company, Docket No. C‑00945967, entered December 8, 1994; and Kohlhoff v. Duquesne Light Company, Docket No. C‑00967755, entered October 11, 1996.  However, the record must demonstrate that:  (1) the complainant has a good payment history; (2) the payment of an amount less than the amount of current bills will be for only a temporary period of time; and (3) the record demonstrates that the complainant’s financial situation will improve on a certain date or in the foreseeable future.

It is not clear that Ms. Blakeney has a good payment history.  The account statement (PECO Ex. 1) provides the billing and payment history on her account from July 22, 2002 through June 21, 2004.  As indicated in that Exhibit, Ms. Blakeney made payments in July and August of 2002, but did not make another payment until July of 2003.  The only credit during that period was a $164.00 LIHEAP grant in February of 2003.  She then began paying $79.00 per month in July of 2003 through January of 2004.  She made no payment in February of 2004, when a $237.00 LIHEAP grant was credited to her account, and paid $79.00 per month in March, April and May of 2004.  In addition, it would appear from this record that any payment arrangement permitting Ms. Blakeney to pay an amount less than her current CAP rate would be for an indefinite rather than a temporary period of time.  Further, there is nothing in this record to indicate that her financial situation will improve at any point in the future.  Thus, it must be concluded that Ms. Blakeney is not eligible for a payment arrangement that would permit her to pay less than the regular monthly CAP rate on her PECO bills.

Based on the review of the record, in light of past cases of the Commission, Ms. Blakeney must be required to make a catch-up payment to become current with the terms of the BCS determination on her informal complaint.  In addition, she must be required to pay the regular CAP rate on her monthly PECO bills, plus an additional $15.00 per month toward the arrearage on her account.  See, e.g., Stammel and Moeller.
Conclusions of Law


1.
The parties to and subject matter of this proceeding are properly before the Commission.



2.
Ms. Blakeney, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Blakeney has failed to satisfy the burden of proving that she has been over-billed by PECO for her utility services.



4.
Ms. Blakeney has failed to satisfy the burden of proving that she has made a good faith effort to comply, and is in substantial compliance with the BCS determination at BCS Case No. 1180886.



5.
Ms. Blakeney has failed to satisfy the burden of proving that she is eligible for a payment arrangement that would permit her to pay less than the monthly CAP rate on her PECO bills.



6.
Ms. Blakeney should be required to make a catch-up payment to PECO to become current with the terms of the BCS determination, as of the date of the Commission’s Order in this case.



7.
Ms. Blakeney should also be required to pay the monthly CAP rate on her PECO bills, plus an additional $15.00 per month toward the balance on her account.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Lola Blakeney against PECO Energy Company, at Docket No. C-20030129, is dismissed, for the failure to satisfy the burden of proof.



2.
That, within 15 days after the date on which the Commission’s Order in this case is entered, PECO Energy Company shall tender to Lola Blakeney a bill, in the total net amount due, to become current with the terms of the BCS determination, at BCS Case No. 1180886, as of the date of entry of the Commission’s Order.


3.
That, within 30 days after the date on which the Commission’s Order in this case is entered, Lola Blakeney shall pay to PECO Energy Company a sum, or sums of money, in the total amount of the bill calculated in accordance with Ordering Paragraph 2 above, to become current with the terms of the BCS determination, at BCS Case No. 1180886, as of the date of entry of the Commission’s Order.



4.
That, in addition, and beginning with the first PECO bill received after the date on which the Commission’s Order in this case is entered, Lola Blakeney shall pay to PECO Energy Company, the regular monthly CAP rate on her PECO bill, plus an additional $15.00 per month toward the arrearage on her account, and to continue to pay her PECO bills in this manner until the arrearage on her account is fully paid.



5.
That, as long as Lola Blakeney complies with all of the payment terms of this Order, PECO Energy Company shall not assess any late payment charges or penalties, and shall not interrupt her utility services except for valid emergency or safety reasons.



6.
That, if Lola Blakeney fails to comply with all of the payment terms of this Order, PECO Energy Company may terminate her utility services upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.
Date:  September 13, 2004



[image: image1.png]bert P. Meehan
Administrative Law Judge




� 	Ms. Blakeney shows a combined electric and gas payment, identified as “PECO payment”.


� 	Basic and Standard service.


� 	Ms. Blakeney testified that she spends about $55.00 per week for food for herself.


� 	The midpoint of her $10.00 to $15.00 monthly expense.


� 	The monthly average of her $250.00 yearly expense.


� 	The monthly average of her $60.00 yearly expense.


� 	The midpoint of her $35.00 to $50.00 monthly expense


� 	In addition she owed $50.00 to AT&T which she was to pay in two monthly payments.
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