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HISTORY OF THE PROCEEDING


This decision sustains, at least in part, a complaint that Tara Hilliard (“Complainant”) filed with this Commission on December 1, 2003.  In her complaint, Ms. Hilliard alleges she cannot afford the payment plan that, presumably, the Commission’s Bureau of Consumer Services (“BCS”) established on the account for residential electric service with Duquesne Light Company (“Respondent” or “Duquesne”).  The BCS issued its determination on August 20, 2003 at BCS Case No. 1460847.  Also, Complainant alleges that a meter change resulted in her being billed for a larger amount.  The Complainant seeks a more affordable payment plan.  The Respondent answered the complaint on December 24, 2003.

A telephonic hearing was held on June 30, 2004, from Pittsburgh.  The Complainant appeared pro se.  Regina Sestak, Esq., represented the Respondent.  Duquesne sponsored eight exhibits that were admitted into the record that consists of the exhibits and a 22- page transcript of the discussion and testimony.  No briefs were filed.  The record closed on July 30, 2004, in accordance with a notation on the OALJ Hearing Report.

FINDINGS OF FACT
1. The Complainant, Tara Hilliard, resides at 1323 Transverse Avenue, Second Floor, Pittsburgh, Pennsylvania 15210.  Tr. 5.
2. The Respondent, Duquesne Light Company, provides residential electric service to the Complainant at the foregoing address.  Tr. 5-6.
3. As of the hearing, the Respondent was claiming that Complainant owed $492.33 on the account for service at 1323 Transverse Avenue, Second Floor.  Tr. 11; Duquesne Exhibit 1.
4. The monthly budget amount on the account for 1323 Transverse Avenue, Second Floor, as of the hearing was $73.00.  Tr. 15.
5. Complainant has been paying regularly and has been paying her current bills.  Tr. 12; Duquesne Exhibit 1.
6. As of the hearing Duquesne received the last payment on this account on June 10, 2004, and has received regular monthly payments from Complainant from December 2003 onward.  Duquesne Exhibit 1.
7. On August 20, 2003, the Bureau of Consumer Services determined at BCS Case No. 1460847 that the ratepayer should pay, beginning with her September 2003 bill, her monthly budget amount, plus $50.00 each month to satisfy the arrearage owed on this account. Tr. 14; Duquesne Exhibits 3, 4.
8. As of the hearing Duquesne had received payments totaling $580.35 from Complainant on the account since the BCS issued its determination.  Duquesne Exhibit 1.
9. The Complainant claims she could not afford to make the payments that the BCS determined that the ratepayer should pay.  Tr. 5-6. 
10. Since the BCS determined a payment plan, the Respondent received no energy assistance grants that it could credit to this account.  Duquesne Exhibit 1.
11. Duquesne did not present testimony as to the amount Complainant would have paid had she complied with the BCS decision.  I calculated a billed usage of approximately $669.00 from the date of the BCS decision until the hearing on June 30, 2004.  Using the budget amount as of the hearing, $73.00, times the 10 months since the BCS decision, provides the result of $730.00.  As noted in finding of fact 8, Complainant paid $580.00 from the date of the BCS decision until the hearing, or approximately 80% of the $730.00.  Duquesne Exhibit 1.
12. The Complainant Tara Hilliard resides in an apartment where she uses electricity for lighting, cooking, drying clothes, other appliances and air-conditioning.  Tr. 6.
13. Complainant stated that her financial circumstances have changed since she contacted the Commission as she has separated from her husband, is in the process of obtaining a divorce, and she was terminated from her job.  Tr. 7.
14. The Complainant is unemployed and currently her household income consists of unemployment compensation in the amount of $800.00 per month. Tr. 7.
15. The Complainant summarized her monthly household expenses, excluding electric bills, as follows:

Item




Amount

Comments
Rent




$450.00

Current, not subsidized.
Telephone



    30.00

Cellular phone.
Gas




    70.00

Food




unknown
Transportation



unknown 

Bus fare
Cable TV



    60.00
Total:




$610.00
16. The Respondent’s witness, Mr. James Pool, stated the bulk of the current arrearage on Complainant’s account results from a rebilling of the account that occurred on March 28, 2003.  The rebilling, for an 112 day period, added to Complainant’s account balance the sum of $416.60.  Tr. 12-13; Duquesne Exhibit 1.


17.
The meter recording consumption at Complainant’s apartment was removed on March 28, 2003, and tested in Respondent’s meter shop on April 11, 2003.  The meter tested at 100.1% for a weighted average, well within the 2% plus or minus tolerance permitted by this Commission’s regulations.  Tr. 17-18; Duquesne Exhibits 5, 6, 7.


18.
The encoder receiver module (“ERT”) that permitted the meter recording consumption at Complainant’s residence to be read by an automated meter reading (“AMR”) system apparently malfunctioned and was replaced.  The malfunctioning of the ERT provided incorrect readings for billing purposes, but did not affect the function of the meter itself.  Tr. 18-19; Duquesne Exhibit 8.
DISCUSSION


As the party seeking relief from the Commission, the Complainant bears the burden of proving that she is entitled to a more affordable payment plan on this account.  66 Pa. C.S. §332(a).  For the following reasons, the Complainant has met this burden in part.


To begin with, Complainant Tara Hillard has established that her financial situation has changed since the issuance of the BCS decision that directed her to pay her budget plus $50.00.  Further, she has shown both a low income and the willingness to make regular payments such that she has paid for approximately 80% of the consumption for which she has been billed since the BCS decision.  Finally, the record here clearly establishes that the bulk of the arrearage on this account arose as a result of the malfunctioning of a remote meter reading device.


Complainant will have to pay the Respondent for the electric service she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  Therefore, some payment plan must be established, regardless of the Complainant’s meager income.


In very limited circumstances, the Commission may establish reasonable rate preferences.  Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982).  The Commission will adopt a temporary below-full-bill payment plan, when a ratepayer has a good payment history and can document temporary medical or economic problems with a reasonable anticipation that these problems will improve within the foreseeable future.  Baum v. Duquesne Light Company, 56 Pa. P.U.C. 742 (1983); Kohlhoff v. Duquesne Light Company, Docket No. C-00967755 (Order entered October 11, 1996); and Arcott v. Equitable Gas Company, Docket No. C-00945967 (Order entered December 8, 1994).


This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  As such, the Complainant bears the burden of proving by substantial evidence that she is entitled to the relief she seeks.  Stammel, supra, and 66 Pa. C.S. §332(a).


The Complainant’s monthly household income consists of $800.00 from unemployment compensation.  Her monthly household expenses of $610.00 appear meager by any standard.  Yet, even this sum must be reduced.  While it cannot presume to tell someone how to spend their money, the Commission will only consider “reasonable” expenses for necessary items.  While the Complainant claims telephone expenses of $30.00 a month, the Commission will consider telephone expenses of only $25.00 a month.  Likewise, the Commission does not consider a cable TV fee of $60.00 as a reasonable expense.  Young v. PECO Energy Company, Docket No. 00956790 (Order entered February 14, 1996).  Consequently, the Complainant’s claimed expenses must be adjusted by $65.00.  She does not have a car.  I note that she did not make any claim for food, which is a necessity.


The Complainant’s budget was $73.00 as of the hearing.  Tr. 15.  Complainant stated at the hearing that she would be “comfortable” continuing paying $70.00 per month.  Tr. 9.
On the subject of missed payments, Commission regulations require that customers continue to pay “current bills not at issue” pending review.  52 Pa. Code §§56.174(3) & 56.181.  Interpreting these regulations, the Commission has declared that a ratepayer must pay a lump sum equal to any unpaid, undisputed amount that accrues pursuant to the BCS’s determination pending review.  Claypool, supra.  This “catch-up amount” equals “the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.”  Stammel, supra.  This payment obligation continues until the Commission enters its Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).


The Complainant has paid $580.00 since the BCS’s decision.  The Respondent received no energy assistance grants that it could credit to this account.  Murray v. Duquesne Light Company, Docket No. C‑00968301 (Order entered March 30, 1998); and Novich v. Duquesne Light Company, Docket No. C‑00968385 (Order entered May 27, 1997).  The Complainant asserts she could not afford to make the payments required under the BCS’s determination.  The Commission has stated that limited income, by itself, does not excuse payment of a lump sum to make up for any payments missed under the BCS’s payment plan.  Kreutzer v. Duquesne Light Company, Docket No. C‑00968873 (Order entered January 5, 1998); Downey v. Duquesne Light Company, Docket No. C‑00968410 (Order entered September 16, 1997); and Stathakis v. Pennsylvania Power & Light Company, Docket No. F-00294590 (Order entered October 24, 1996).  



The Commission has declared that a change in circumstances during the pendency of an appeal can mitigate the lump sum obligation.  Cassuli, et al. v. The Peoples Natural Gas Company, Docket No. C‑00968351 (Order entered August 26, 1997).


I believe that the record supports relieving Complainant of any responsibility for a lump-sum payment.  Complainant has paid about 80% of the consumption billed to her from the date of the BCS decision until the hearing.  Further, the bulk of the arrearage occurred as a result of a rebilling for which she bears no responsibility.  Finally, her financial situation has changed since the BCS decision in that she is now separated from her husband and is now unemployed.  This Commission has considered payment of 75% of the total amount payable as substantial compliance with the BCS decision.  Fallon v. PECO Energy Co., F-00381973 (Order entered 12/4/98).


For the foregoing reasons, the complaint will be sustained to the extent of waiving the imposition of a catch-up amount and reducing the amount payable over and above the budget amount to $15.00.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.

2. The Complainant has met her burden of proving that she is entitled to some relief that she seeks from this Commission.

3. The payment plan established in the following Order to pay current budget bills as they come due plus the amount of $15.00 on the  arrearage owed the Respondent on this account conforms with the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Tara Hilliard against Duquesne Light Company at Docket No. C‑20032087 is sustained in part and otherwise denied.
2. That the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

3. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

4. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.
Date:  September 13, 2004

















Michael A. Nemec







Administrative Law Judge
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