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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Petition for Reconsideration filed by Duquesne Light Company (Duquesne) on August 27, 2004, and the Petition for Reconsideration filed by Constellation NewEnergy, Inc. and Constellation Power Source, Inc. (collectively, Constellation) on September 7, 2004, relative to the above-captioned proceeding.  Answers to the Duquesne Petition for Reconsideration (Duquesne Petition) were filed on September 7, 2004, by the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); the Duquesne Industrial Intervenors (DII); Constellation; jointly by Strategic Energy L.L.C. and Direct Energy (collectively referred to as Strategic); Dominion Retail, Inc. (Dominion) and Reliant Energy, Inc. (Reliant).  Answers to the Constellation Petition for Reconsideration (Constellation Petition) were filed by the OSBA on September 9, 2004, by Duquesne, the OCA and the DII on September 17, 2004.

History

On August 23, 2004, this Commission entered our Duquesne Provider of Last Resort (POLR) Opinion and Order at Docket No. P-00032071 (POLR III Order) which approved the POLR service plan proposed by Duquesne, as modified by stipulations between Duquesne, the OCA, the OSBA and the DII, and as further modified by the Commission.  The Duquesne and Constellation Petitions thereto were filed as noted above.        


The POLR III Plan was approved in two parts: the Small Customer Plan and the Large Customer Plan.  (POLR III Order at 7).  With regard to the Small Customer 
Plan, we modified the Duquesne and OCA/OSBA stipulated proposal by changing the 
term of the Plan from six years to three years and by altering the proposed switching 
restrictions.  (Id. at 15-18; 22-29).  The approved term and modified switching restrictions 
are central to Duquesne’s Petition as it relates to the Small Customer Plan.  Duquesne’s 
Petition also seeks reconsideration of the approved Large Customer Plan to the extent that the POLR III Order modified Duquesne’s and the DII’s stipulated proposal by designating hourly priced service as the default service rather than the fixed price service as proposed.  (Id. at 36-40).  It should be noted that several Parties opposed the Duquesne and OCA/OSBA Stipulation and the Duquesne and DII Stipulation.
Constellation seeks reconsideration of the POLR III Order’s approval of the Small Customer Plan’s fixed rate (POLR III Order at 19-22) and argues for a competitive procurement process for the Small Customer Plan electric supply.  Constellation also seeks reconsideration of our finding that the record did not support a determination that there are impermissible subsidies flowing from Duquesne’s distribution rates to the administration of POLR service.  (Id. at 44).


Timely Answers to the Duquesne Petition have been filed by the OCA, the OSBA, the DII, Reliant, Strategic, Dominion and Constellation.  Timely Answers to the Constellation Petition have been filed by the OSBA, Duquesne, the DII and the OCA.  By Order entered September 10, 2004, we granted both the Duquesne Petition and the Constellation Petition, pending further consideration on the merits.  This Opinion and Order will address the merits of each Petition for Reconsideration and the Answers thereto. 
Discussion



We have held that petitions for reconsideration must make new and novel arguments not previously considered or raise matters which are designed to convince us to exercise our discretion to rescind or amend the order under consideration. Duick v. PG & W, 56 Pa. P.U.C. 553, 51 P.U.R. 4th 284 (1982) (Duick), citing Pa. Railroad Co. v. Pa. PSC, 179 A. 850 (Pa. Super. 1935).  Our decisions in these types of cases are left to our sound discretion and will not be disturbed on appeal absent bad faith, fraud, capricious action, or abuse of power.  West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).  



Both Petitions for Reconsideration are now before us for consideration.  We will review the merits of Duquesne’s Petition first, then consider Constellation’s Petition.  

I.  Duquesne’s Petition


In the POLR III Order, we set forth the various statutory considerations that must guide us in this matter.  (POLR III Order at 4-7).  We will not repeat that entire discussion here, but those same considerations remain at the forefront of this proceeding.  Of particular importance to our consideration of Duquesne’s Petition is Section 2807(e) of the Public Utility Code (Code), 66 Pa. C.S. § 2807(e).  That Section provides:
66 Pa. C.S. §2807(e) -  An electric distribution company’s obligation to provide electric service following implementation of restructuring and the choice of alternative generation by a customer is revised as follows:


(1)
While an electric distribution company collects either a competitive transition charge or an intangible transition charge or until 100% of its customers have choice, whichever is longer, the electric distribution company shall continue to have the full obligation to serve, including the connection of customers, the delivery of electric service and the production or acquisition of electric energy for customers.


(2)
At the end of the transition period, the Commission shall promulgate regulations to define the electric distribution company’s obligation to connect and deliver and acquire electricity under paragraph (3) that will exist at the end of the phase-in period.  

(3)
If a customer contracts for electric energy and it is not delivered or if a customer does not choose an alternative electric generation supplier, the electric distribution company or Commission-approved alternative supplier shall acquire electric energy at prevailing market prices to serve that customer and shall recover fully all reasonable costs.  


(4)
If a customer that chooses an alternative supplier and subsequently desires to return to the local distribution company for generation service, the local distribution company shall treat that customer exactly as it would any new applicant for energy service. 


In addition to the foregoing, our consideration of Duquesne’s Petition takes place in the context that the POLR service at issue is intended to operate in conjunction with a competitive retail market that will also offer electric service and products to Duquesne’s customers.  As set forth in Section 2807(e)(3), POLR service is but one of many choices available to customers.  Thus, POLR service cannot be viewed in isolation.  Certainly, POLR service cannot be viewed as the only retail supply option for the vast majority of Duquesne’s customers.

A.  Term of the Small Customer Plan.



In our POLR III Order, we determined that a six-year term was too long a period of time.  Instead, we determined that a three-year term was appropriate.  At the end of that three-year term, we stated that we could “review the POLR Plan in the context of the competitive market and regulatory landscape at that time.”  (POLR III Order at 17).  Duquesne requests that we reconsider the determination that a six-year term with a fixed price cannot comply with the Act’s mandate that POLR supply must be acquired at prevailing market prices.  (Duquesne Petition at 7).  Duquesne argues that the Act does not set a specific time frame for the provision of POLR service.  (Id.)


Duquesne also asserts that by shortening the term from six years to three years, we apparently misunderstood that the fixed rate for POLR service was conditioned on the six-year term.  According to Duquesne, the record clearly established that a six-year term was “necessary” to support its purchase of the Sunbury Plant.  Duquesne states that the purchase of the Sunbury Plant was the lynch-pin of Duquesne’s power supply plan to serve the Small Customer Plan.  Although Duquesne recognizes that the POLR III Order provided for the review and possible approval of a second three-year term, Duquesne argues that is far too speculative to support the purchase of the Sunbury Plant.  According to Duquesne, “[b]y eliminating that six-year term, the Commission has ‘terminate[d] the plan in its entirety.’”  (Duquesne Petition at 9).



The OCA supports Duquesne’s arguments that the fixed-price six-year term complied with the Act.  According to the OCA, Duquesne has, in effect, obtained a contract with a supplier to meet its obligation for POLR service for a six-year period.  Since the price for service was offered and accepted in a market-based transaction, the OCA asserts that the stated price (with the collar for the outlying three years) meets the Act’s requirement that POLR supply be obtained at the prevailing market price.  (OCA Answer at 8).  


The OCA also argues that the Act does not set a specific time period for determining prevailing market prices.  The OCA asserts that it is a combination of energy products that enables a POLR provider such as Duquesne to avoid exposing customers to volatile prices.  The OCA states that the test of prevailing market price is not whether the price matches an hourly or spot price at a specific time.  The test, according to the OCA, is “whether the price reflects the market price of acquiring a reasonable portfolio of products to meet the POLR obligation.”  (OCA Answer at 8-9).  The OCA argues that the record established that the proposed pricing for the six-year term met that statutory test.  (Id. at 9).



The OSBA also supports Duquesne’s arguments relating to the six-year term.  The OSBA argues that the Commission could, by regulation, set forth a specific time period for POLR pricing.  However, in the absence of regulation, the OSBA argues that Duquesne is in compliance with the Act as long as it acquires energy at prevailing market prices for the term selected by Duquesne as the service provider.  The OSBA further argues that since no other offers for a six-year POLR supply appear on the record, the record establishes that the proposed rates are the market-clearing prices for the six-year term.  Accordingly, by definition, those rates are based upon prevailing market prices for the six-year term.  (OSBA Answer at 8-9).  The OSBA also notes that the Small Customer Plan proposal provided that the price would be adjusted in the outlying three years based upon market conditions.  (Id. at 11).


The OSBA further argues that the Commission has approved similar settlements for post-transition POLR service in the absence of regulations.  The OSBA references Pennsylvania Public Utility Commission v. UGI Utilities, Inc. – Electric Division, R-00017033 (Order entered March 28, 2002), and notes that we approved a settlement in that matter as an interim measure until permanent regulations can be promulgated.  The OSBA suggests that the same result should have occurred here.  (Id. at 10).


Dominion, an Electric Generation Supplier (EGS), opposes Duquesne’s Petition.  Dominion asserts that the POLR III Order correctly determined that a six-year term could not comply with Section 2807(e)(3) of the Code.  Dominion goes even further and states that a one-year term would have been the most appropriate period.  (Dominion Answer at 9).  Dominion argues that the record is devoid of any evidence relating to wholesale market prices for the years 2008 through 2010.  Accordingly, if there is no evidence of that pricing, it is impossible to arrive at a prevailing market price as required by the Code.  (Id.).  Dominion also argues that while Duquesne may believe that a six-year term is needed to support an affiliate’s purchase of a generating plant, that issue is irrelevant to the issue of prevailing market price.  (Id. at 10).



Reliant, also an EGS, opposes Duquesne’s Petition.  Reliant argues that contrary to Duquesne’s suggestion, the ruling on the six-year term fully considered and understood each of Duquesne’s arguments for that time period and rejected them.   Reliant asserts that there is no statutory support for Duquesne’s argument that an approved POLR plan must support Duquesne’s affiliate’s power plant purchase.  (Reliant Answer at 7).  


Strategic argues that Duquesne did not testify that the acquisition of the Sunbury generating station was essential to the proposed rate or that a six-year term was essential to the Sunbury purchase.  Strategic refers us to two statements by Duquesne witnesses that explain that the proposed POLR plan would go forward regardless of the success of the Sunbury acquisition.  (Strategic Answer at 4).  Strategic also argues that the rates as approved were approved as market-based rates on the basis of Duquesne’s own testimony.  The evidence advanced in support of those rates was in no way tied to a six-year term.  (Id. at 5).



On this issue, Duquesne emphasizes the wrong piece of its program.  Dominion is correct when it states that the acquisition of a generating station by an unregulated affiliate of Duquesne, and the amortization of the purchase price, is not necessarily relevant to the rates approved in this proceeding.  The issue is whether the rates proposed are justified by the prevailing market conditions as set forth in the record before us.


In this regard, our POLR III Order emphasized that:  “More significantly, Duquesne asserts that when the proposed rates are tested against recent supply auctions held in a neighboring jurisdiction within PJM, the proposed rates were ‘virtually identical.’  (Duquesne Exc. at 9).”  (POLR III Order at 21).  We also referenced the OCA’s arguments on the proposed rates:

According to the OCA, several market price analyses are in the record which support the proposed rates.  The OCA argues that we should examine a portfolio of resources rather than focus on one particular source.  (OCA R.Exc. at 21).  The OCA also argues that when examined in this context, the record supports a finding that the proposed rates reflect prevailing market prices.  (Id.).

(POLR III Order at 22).



As is readily apparent, our review and approval of the proposed rates focused on the statutory standard of whether the proposed rates reflected the prevailing market price of energy as set forth by the record.  We acknowledged that Duquesne strongly argued for a six-year term to support its unregulated affiliate’s purchase of the Sunbury plant.  (POLR III Order at 18).  However, we also noted that Duquesne went “to great lengths to establish that the proposed rate for the first three years is properly justified as the prevailing market rate over the initial three-year term.”  (Id. at 18).  It is also correct, as stated by Strategic, that Duquesne testified that its proposed POLR plan would go forward regardless of the purchase of the Sunbury plant.  (Strategic Answer at 4, citing Trans. at 120-121).  We certainly acknowledged Duquesne’s six-year term arguments.  However our determination of the proposed rate was based upon the statutory test and the evidentiary record.  


Duquesne has referred us to no evidence of record or presented any arguments that lead us to conclude that we were in error in our determination to approve the proposed rates for a three year term.  In rejecting Duquesne’s arguments on this issue, we point out that we expressly approved, as requested by Duquesne, the power supply contract between Duquesne and Duquesne’s unregulated affiliate.  (POLR III Order at 52-54).  Thus, there is nothing in the POLR III Order that precludes Duquesne from pursuing its proposed supply portfolio.  


As we stated in the POLR III Order, there is nothing which precludes Duquesne from seeking a second three-year term as it has originally proposed.  Although Duquesne strongly argues that this statement is too speculative, it argues with equal fervor that its proposed rates pass the prevailing market price test for six years.  On that basis, Duquesne should have little or no concern about its ability to succeed in proposing a second three-year term at similar rates.  What Duquesne seeks, and what the statute does not provide, is regulatory certainty for a six-year term to support an unregulated affiliate’s bid to enter the merchant generation business.  

B.  Small Customer Plan Switching Restrictions.


There were two switching restrictions proposed for the Small Customer Plan.  For residential customers, any customer returning to POLR service from the competitive market was subject to a twelve-month minimum stay requirement, regardless of the reason for that customer’s return to POLR service.  (POLR III Order at 22).   Small Commercial and Industrial (C&I) Customers were subject to an annually renewing twelve-month minimum stay requirement, but could opt out of the stay requirement by paying a generation rate adjustment (GRA).  The GRA was based upon the difference in supply costs between the spot prices for supply and the POLR service rate during the period when the C&I Customer was on POLR service.  (Id. at 22-23).



We determined that the record did establish seasonal contracting risks because of the possibility that an EGS would return customers to POLR service during high-cost months and seek to reacquire those customers during lower cost months.  (POLR III Order at 26).  However, we determined that the proposed switching restrictions “improperly discriminated between new and returning customers” in violation of Section 2807(e)(4) of the Code.  (Id.).  In making that finding, we noted that a new customer was free to move into the competitive market at any time, without any fee.  However, returning customers were subject to the restrictions described above.  Accordingly, while we found that the Code did not preclude all switching restrictions, those proposed were deemed to treat returning customers in a different fashion than new customers.  (POLR III Order at 26)


Recognizing that the record established a seasonal gaming risk, we approved two measures based upon the record.  First, we provided that an EGS should not be able to initiate a customer switch back to POLR thereby requiring that only the customer can initiate a switch.  Second, we provided that Duquesne will be able to “seek relief from the Commission in the event it believes that an EGS is exploiting the seasonal variations of the market.”  (POLR III Order at 28).  We noted that Duquesne could petition for any appropriate relief in such an instance.  We also stated that among the actions we would consider would be whether an offending EGS would be prohibited from reacquiring those customers for a period of up to twelve months from the date they commenced POLR service.  In establishing these two measures, we stated:  “These two rules address the actual harm (EGS gaming) with the least impact on customer access to the market, rather than anticipate the potential for harm and preemptively act on the customer’s ability to access the market.”  (POLR III Order at 29).



In its Petition, Duquesne argues that we “provided no rational explanation” for the rejection of the proposed switching rules.  (Duquesne Petition at 9).  Further, Duquesne states that the directed switching rules are entirely meaningless.  Duquesne also argues that the proposed POLR rates were proposed “on condition that the existing switching rules be maintained.”  (Id. at 10).


Duquesne argues that the rule mandating that only the customer can initiate a switch does not protect against seasonal gaming because “the protocols for switching permit a switch to occur through a variety of media, including telephone, mail, facsimile or internet.”  (Duquesne Petition at 10).  According to Duquesne, only the telephone call is compatible with customer initiated switching.  “All other media – mail, facsimile and Internet -- allow an EGS to initiate a customer switch that is nominally ‘from’ the customer.”  (Id.).  Thus, Duquesne argues that the only possible way for the restriction to properly work is to require a telephone only protocol which has a host of problems.  Duquesne also argues that the lack of “meaningful” switching rules creates substantial additional risks on Duquesne as the POLR, but does not provide any additional compensation.  (Id. at 11).  



Duquesne states that in finding that the proposed restrictions were inconsistent with the Code, we ignored the fact that those switching restrictions have been previously approved on at least two occasions.  According to Duquesne, the POLR III Order departed from precedent without acknowledging it or explaining why the rules are no longer appropriate.  (Duquesne Petition at 13).  


Dominion responds and argues that the switching rule requiring that the customer must initiate the switch is appropriate and consistent with the Code.  Dominion states that Duquesne’s arguments necessarily assume that EGSs will break the law in order to defeat the purpose of the rule.  However, Dominion notes that there is no basis in the record for such an assumption.  Dominion also argues that there is little question that the switching restrictions advocated by Duquesne treat new customers differently than returning customers in violation of the Code.  Dominion also points out that we did, in fact, adopt measures to address seasonal gaming.  Thus, we addressed Duquesne’s concern, albeit not in the fashion requested.  (Dominion Answer at 11-13).


Both Reliant and Strategic also oppose Duquesne’s arguments.  Reliant states that the POLR III Order is consistent with the Code and provides Duquesne with an appropriate process to obtain relief if gaming occurs.  (Reliant Answer at 8).  Strategic responds that the rule that only customers may initiate a switch is far from meaningless.  Strategic asserts that the rule was “intended to prohibit any EGS initiated (or prompted) switches.”  (Strategic Answer at 6).  


Strategic notes that it proposed the rule and that it provided recommendations for tariff provisions that would prohibit concerted seasonal switching action.  Strategic argues that the method used to arrange the switch is irrelevant if the switch is prompted by the EGS and not customer-initiated.  (Strategic Answer at 7).  Strategic agrees that the originally proposed switching restrictions violated the Code.  Strategic also asserts that the record indicates that there is very little risk premium associated with POLR service without switching restrictions.  Strategic further argues that the actual switching restriction adopted has been successfully utilized in other states.  Strategic also points out that Duquesne has the express authority to ask for additional remedial action if needed.  (Id. at 8-9).


Contrary to the suggestion in Duquesne’s Petition, we discussed the issue of switching restrictions at great length in the POLR III Order.  (See, POLR III Order at 22-29).  We did not ignore past precedent.  As pointed out by several Parties, the prior actions referenced by Duquesne were either for situations during the transition period leading up to competition or in the context of settlements.  (See, e.g., Strategic Answer at 8).  Of more importance is the fact that we determined that the switching restrictions as proposed violated Section 2807(e)(4) of the Code.  Section 2807(e)(4) states:
If a customer that chooses an alternative supplier and subsequently desires to return to the local distribution company for generation service, the local distribution company shall treat that customer exactly as it would 
any new applicant for energy service.
66 Pa. C.S. § 2807(e)(4).



We reviewed that statutory mandate and specifically referenced Duquesne’s statement that, “[i]t is only when the customer returns to POLR service, then seeks to leave again, that the switching rules come into play.”  (POLR III Order at 26, citing Duquesne M.B. at 27).  Finding that new customers have no restrictions but returning customers do, we had little hesitation in finding that the proposed restrictions treated returning customers differently than new customers.  (Id. at 26).  Despite that discussion and our clear finding, Duquesne argues here that our decision is “difficult to understand.”  Yet Duquesne never addresses the fact that the proposed restrictions do treat returning customers differently than new customers.


Similarly, Duquesne adopts the basic premise that an EGS will engage in subterfuge in order to render the directed switching restriction of little effect.  However, as noted by Dominion, there is no basis in the record for such an assumption.  Also, as argued by Strategic, there are opportunities to address Duquesne’s concerns in tariff language as well as in enforcement proceedings, if necessary.  Our determination on this issue was guided by our concern that remedies for seasonal gaming have as little impact on the customers as possible.  The switching restriction is designed to address the behavior of EGSs, not customers.  Thus, the restriction adopted is tailored to that end, more so than the restrictions originally proposed.



Finally, we certainly understood the inter-play between switching risk and the costs to provide POLR service.  However, Duquesne’s argument is based entirely upon the theory that the switching restriction we have directed will not serve the purpose as well as the original proposal.  We reject this notion.  Duquesne has not referenced any evidence in support of this statement, even though, as pointed out by Strategic, the directed switching restriction was advocated in the hearing phase of this proceeding.  Accordingly, we will deny Duquesne’s request to reconsider our determination of the switching restrictions.  

C.  Duquesne’s Proposal for a three-mil increase in the Small Customer Plan Rate.

As discussed above, we approved a three-year term for POLR service to Small Customers and rejected Duquesne’s proposed six-year term on the basis that the longer term was inconsistent with the statutory mandate that POLR supply must be acquired at prevailing market prices.
  With regard to the Small Customer Plan, Duquesne requests that the Commission approve the six-year term originally proposed by Duquesne and the OCA/OSBA stipulations.  In the alternative, Duquesne states that it will accept a three-year fixed term if the Commission approves an increase of 3 mills/kWh over the Small Customer rates approved in POLR III Order.  (Duquesne Petition at 16).    

Duquesne avers that the 3mill/kWh increase will provide compensation for the greater switching risks it will be subject to due to the modifications directed in the POLR III Order.  (Duquesne Petition at 16).  Duquesne further avers that without a six-year fixed term, the economic basis for its purchase of Sunbury is undercut.  (Id.).  According to Duquesne, without Sunbury, it will face further risks as it will have to purchase power in the volatile wholesale market to meet its POLR obligations.  (Id.).  

Duquesne points out that the Small Customer rates, as originally proposed, were virtually identical with the market prices generated by the February 2004 New Jersey auction.  However, Duquesne argues that since February 2004, the PJM forward prices for 2005 have risen approximately 17%, and the PJM forwards for 2005-2006 have risen approximately 15%.  (Duquesne Exh. 1).  Duquesne reasons that because the PJM forwards have risen, the Commission should increase the Small Customer rates by 3 mills/kWh.  (Duquesne Petition at 17).    

The record evidence provided supported the Commission’s conclusion that the rates proposed for the three-year term of 2005-2007 were market-based. 66 Pa. C.S. § 2807(e)(3).  That evidence, inter alia, included Duquesne’s own testimony and its New Jersey auction wholesale to retail price comparison.  (Duquesne St. 3-R at 8-22; OCA St. No. 2 at 18-22 as modified by OCA St. No. 2S at 3-5).  Duquesne now proposes to increase those admittedly market-based rates by 3 mills/kWh, an increase of approximately 5%.  However, Duquesne has failed to support this request with any evidence of record.    

We note that if Duquesne wished the Commission to consider this increase as an alternative to its Small Customer Plan, it should have submitted evidence to support the increase during the proceeding below.  Duquesne raised the issue of the small customer rate increase for the first time here, in its Petition for Reconsideration.  In a contested proceeding such as this, due process demands, at a minimum, that all parties of record be given notice and an opportunity to be heard.  “For matters coming before an administrative agency, procedural due process, however, requires that a party be afforded reasonable notice of the issues raised and the agency's rulings on those issues, so that the party has an opportunity to present any response or objection.”  Dee-Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593, 598 (Pa. Cmwlth. 2003), appeal denied, Dee-Dee Cab, Inc. v. PUC, 836 A.2d 123 (Pa. 2003).  Here, such opportunity would have included giving the Parties the opportunity to have their experts review, and if they chose to, challenge, the increased rate.  Due process prohibits us from considering Duquesne’s proposed 3mill/kWh increase to the Small Customer rate at this stage of the proceeding.  Accordingly, Duquesne’s request is denied.    


D.   Commission authority to rule on the proposed POLR Plan.


In this portion of Duquesne’s Petition, it argues that the Commission is without authority to direct Duquesne to offer the fixed rates it proposed without also adopting all of the elements of the Plan as proposed.  Duquesne argues that each element of the proposed POLR Plan was interdependent.  (Duquesne Petition at 14).  Duquesne also argues that the Code does not permit the Commission to impose POLR requirements on an electric distribution company (EDC) such as Duquesne without permanent POLR Regulations, citing Section 2807(e)(2) of the Code, 66 Pa. C.S. § 2807(e)(2).  



Having argued that the POLR Plan components are interdependent, and that the Commission has no authority to impose POLR obligations in the absence of regulations, Duquesne then states that it “respects the Commission’s decision and authority to adopt a three-year term and eliminate the existing switching rules.”  (Duquesne Petition at 15).  However, Duquesne then argues that the Commission does not have the authority to “compel Duquesne to provide POLR service at the proposed rates now that those protections have been removed.”  (Id.).  Duquesne states that the Code only authorizes the Commission to compel Duquesne to acquire power at prevailing market prices.  Duquesne then suggests that the POLR III Order holds that prevailing market prices “means purchasing power on an hourly basis through PJM markets and flowing through the related costs.”  (Duquesne Petition at 15).  Duquesne argues that finding does not enable the Commission to compel Duquesne to provide POLR service at a “price that Duquesne voluntarily proposed and that is no longer compensatory because the Commission has removed the economic basis for that proposal.”  (Id.).  (Footnote omitted).  



Reliant responds to this argument and notes that regardless of the state of the POLR Regulations, Section 2807(e)(3) of the Code expressly provides that Duquesne, as the EDC, must provide POLR service.  Given that statutory mandate, along with the requirement that the POLR is to acquire supply at prevailing market prices, Reliant states that there is no validity to Duquesne’s position that it cannot be compelled to provide service at the proposed rates.  (Reliant Answer at 9).  Dominion argues that the Code provides ample authority for the Commission to require Duquesne to provide POLR service and acquire supply at prevailing market prices, but argues that the rates proposed are too low.  (Dominion Answer at 13-15).



We will deny this aspect of Duquesne’s Petition.  It is evident from the statutory framework that we have full authority to review and rule on each part of the proposed POLR Plan at issue.  Section 2802(16) of the Code provides that the EDCs should continue as POLRs unless another POLR is approved.  Section 2807(e)(3) provides that the POLR shall acquire supply at prevailing market rates and shall recover all reasonable costs.  


Consistent with those statutory mandates, Duquesne properly petitioned this Commission for approval of its POLR Plan.  Duquesne argued that its proposed POLR Plan satisfactorily met the statutory requirements.  Several Parties intervened and disputed Duquesne’s contentions.  The proceeding went through evidentiary hearings.  Although several Parties stipulated to the POLR Plan as finally proposed, several other Parties continued to oppose the stipulated proposals.  Thus, our review of Duquesne’s proposal, as modified by the non-unanimous stipulations, was conducted to ensure that our determinations were adequately supported by the evidentiary record before us.


The POLR III Order discusses at length the evidentiary bases for our determinations of the Parties’ contentions in this matter.  Given the litigated nature of the proceeding, and the lack of unanimity in the stipulated proposal, our determinations were not based upon any “voluntary” action of Duquesne.  Those determinations, and Duquesne’s directed compliance, were based upon statutory mandates and the evidence before us.  Thus, Duquesne’s suggestion that its proposal was a voluntary “all or nothing” 
proposition must fall in the face of the contested nature of this proceeding, the evidence 
of record and the applicable statutory mandates.
  
 
E.  Large Customer Plan Default Product.


Duquesne seeks reconsideration of three aspects of the POLR III Order as it 
relates to the Large Customer Plan.  First, Duquesne urges that we reconsider our determination that customers will default to the hourly priced service (HPS) rather than the fixed price service as proposed by the Duquesne and DII Stipulation.  Next, Duquesne seeks reconsideration of our determination that the fixed price service shall not be offered as a POLR service after May 31, 2006.  Third, Duquesne requests that we reconsider our determination that the administrative retail adder shall be applied only to large customers taking POLR service rather than to all large customers.  (Duquesne Petition at 17).  



Although Duquesne seeks reconsideration of all three determinations, it advances arguments only with regard to the requirement that HPS serve as the default option and the termination of the fixed price POLR service on May 31, 2006.  (Id. at 18).  Since Duquesne has failed to offer any new or novel arguments regarding application of the administrative retail adder, we will deny its request for reconsideration on that issue.  We will consider Duquesne’s arguments regarding the default POLR product and also discuss the length of time during which the fixed price service will be available.


As proposed by the Duquesne and the DII stipulated proposal, the Large Customer Plan offered two distinct POLR products.  The first was to be a fixed price default service (FPDS).  Supply for customers on the FPDS was to be obtained through an RFP process.  The second product was the HPS in which most of the pricing elements are simply a flow through of PJM market charges for hourly energy, ancillary services and losses.  (POLR III Order at 32).  The FPDS was the default service to which customers would be assigned if they did not affirmatively choose the HPS or obtain service in the competitive market.  Importantly, customers on the FPDS were required to commit to remaining on FPDS for the duration of the “price application period” which was the initial term of the RFP.  Large customers could depart FPDS by paying a GRA.  There were no switching restrictions on customers on HPS service.  (POLR III Order at 34).


We determined that the appropriate structure was an HPS default service on the basis that Section 2802(3) of the Code provides for direct access to the competitive market place.  We stated: “Thus, while we will approve the proposed FPDS for a limited time period, we recognize that the price application period commitment and the GRA mechanism restricts the ability of customers on that service to move into the market place.”  (POLR III Order at 39).  We noted that HPS service provided freedom for customers to move into the market at will.  Accordingly, we determined that if two POLR products were to be offered, “the product with the most freedom to move into the market must be the default product in order to satisfy the mandates of Section 2802(3).”  (Id.).  It bears emphasizing that an HPS customer is free to move away from that service at any time with no fees or restrictions other than administrative issues related to the mechanics of the switch.  This includes the opportunity to move into the fixed price service offering.


Duquesne argues that when we determined that the HPS service should be the default offering, we appeared to have rested our finding on the argument that an HPS only product stimulated market development.  (Petition at 18).  Duquesne also argues that an HPS default structure is inconsistent with the practice in New Jersey and Maryland, two states that also are within PJM.  Duquesne asserts that these two jurisdictions “have subjected small and mid-size commercial and industrial loads to an hourly default product against their wishes.  There is no basis for the Commission to do so here.”  (Id. at 19).  



Duquesne also points to what it terms “practical problems” with adopting an hourly default service.  Duquesne argues that there is too short a time to enable customers to become informed about HPS and make reasoned business choices.  Duquesne also argues that EGSs will flood the market with questionable information and create confusion among customers as they attempt to make choices.  (Petition at 20).  If we deny Duquesne’s Petition, Duquesne asks that we consider modifying our POLR III Order to provide that large customers with peak loads of one MW or greater would default to the HPS product while those below one MW would default to the FPDS.  (Id. at 21).


The DII supports Duquesne’s request for reconsideration and adoption of the proposal set forth in the Duquesne and DII stipulation.  However, the DII opposes Duquesne’s suggested modification which would split the large customers on the basis of peak loads.  The DII argues that competitive suppliers have no obligation to serve all customers that request service and can refuse to serve particular customers.  In addition, the DII asserts that an EGS may well view a particular customer as a credit risk when, in fact, the customer is not.  Accordingly, the DII suggests that our determination ignores the fact that a competitive market may not necessarily meet the needs of large customers.  (DII Answer at 2-3).


The DII also argues that an EGS may leave the market at any time.  In addition, there is no requirement that an EGS must offer a fixed price service.  Accordingly, once the fixed price service is concluded in May of 2006, the DII argues that there will be no competitive inducement for any fixed price offering in Duquesne’s market.  With regard to experience in other jurisdictions, the DII argues that an hourly price service in New Jersey has forced customers into the market at “unnecessarily inflated prices.”  In addition, once the fixed price service is removed, a data point for use in assessing the reasonableness of competitive offerings is removed.  (DII Answer at 4).



As noted, the DII opposes Duquesne’s recommended modification.  DII argues that the proposal unjustly discriminates against larger customers.  The proposal may also lead to confusion and unduly complicate the consumer education process.  Also, the DII asserts that if any change to the stipulated proposal is made, the DII should be provided with an opportunity to suggest correlating changes to ensure the fairness and balance of the stipulated proposal is maintained.  (DII Answer at 4-5).



Reliant opposes Duquesne’s request for reconsideration.  Reliant argues that there is no record evidence which suggests that any customers have been “forced” to the competitive market by an hourly priced default service.  To the contrary, Reliant argues that jurisdictions that provide for an hourly priced only POLR service have multiple competitive options.  (Reliant Answer at 11).  Reliant argues that Duquesne’s position is simply based upon a “pessimistic world view” that ignores the Code.  (Id. at 12).


Strategic also opposes Duquesne’s Petition.  Strategic notes that what has actually occurred is that if a Large Customer decides not to pursue competitive supply and also decides not to go on fixed price service, then the customer will be placed on hourly priced service, a service which it can leave at any time without penalty.  According to Strategic, “such a change has no material effect on large customers if they simply exercise personal responsibility and make an affirmative choice.”  (Strategic Answer at 9).  


Constellation opposes Duquesne’s Petition and argues that nothing in the POLR III Order precludes any EGS, including a Duquesne affiliate, from offering a fixed price product in the competitive market.  Constellation asserts that Duquesne’s position refuses to acknowledge “that POLR service is intended to be a backstop service, not a menu of services.”  (Constellation Answer at 4).  Constellation points out that the POLR III Order provided for a seventeen-month fixed price service as a means to enable customers to transition to an hourly price only POLR.  Constellation notes that this is very similar to what has occurred in Maryland.  (Constellation Answer at 6-7).


We will deny Duquesne’s request for reconsideration as it relates to the determination that the hourly price service should be the default POLR service.  Duquesne misstates the basis for our determination of this issue.  Our direction was not based upon a finding that such a structure would “stimulate” the competitive market, although that may well be an actual by-product.  Our determination was based upon the simple finding that where two POLR products are offered, the product offering customers the most freedom to move into the market ought to be the default product.  (POLR III Order at 39).  Duquesne’s arguments also completely ignore the fact that customers are free to leave the hourly priced service at any time, with no penalty.  Those customers can leave for the competitive market or can move onto the fixed price POLR service.  Thus, as noted by Strategic, there is no basis to conclude that a large customer will be stranded on the hourly priced default service against its will during the first seventeen months of the Plan.



Although we deny reconsideration of the default service issue, we are persuaded by Duquesne’s and the DII’s arguments in support of a longer term for the fixed price service.  In particular, the DII has expressed substantial concerns regarding the length of time needed for Duquesne and large industrial and commercial customers to transition to the PJM market structure and hourly priced service.  The DII has also noted the lack of any EGS obligation to serve and credit requirements which may be imposed by the market to the disadvantage of Pennsylvania’s businesses.  Accordingly, we will modify the POLR III Order and provide that the fixed price service product shall be available for the initial seventeen-month price application period and an additional twelve-month price application period.  Supply for the fixed price POLR service is to be obtained through an RFP process.  In this context, we note that the extended time frame should provide sufficient time for the promulgation of statewide POLR Regulations which will likely provide express directives on the nature of POLR products to be offered.  



Although we grant Duquesne’s Petition in part, we do so solely as a means of transitioning large industrial customers to a more mature competitive market.  The record in this proceeding provides strong support for the proposition that the competitive market in Pennsylvania will respond to Duquesne’s POLR service in a manner that creates more and better energy services and products for large customers than are currently available.  Thus, while we will provide for an additional twelve-month price application period for the fixed price POLR service, any competitor or group of competitors may petition the Commission to end the fixed price POLR service on May 31, 2006.  Any such petition must be filed by December 31, 2005, and should demonstrate that the competitive market is providing sufficient opportunities for large industrial and commercial customers so that these customers would not be unduly harmed by the termination of the fixed price POLR service.  
II.  Constellation’s Petition



Constellation seeks reconsideration of the POLR III Order in three specific respects.  First, Constellation argues that the rates approved for the Small Customer Plan do not reflect prevailing market prices.  On that basis, Constellation asserts that we should provide for a competitive procurement process for small customers similar to that approved for the Large Customer Plan.  Next, Constellation argues that two modifications should be made to the switching restrictions in place for the Small Customer Plan.  Third, Constellation asserts that the POLR III Order erred by not finding that Duquesne’s proposed administrative retail adder for the Large Customer Plan failed to include all properly allocated costs of that Plan.

A.  Competitive procurement process for the Small Customer Plan.



Constellation argues that the rates developed for the Small Customer Plan cannot be considered to be consistent with prevailing market prices.  Constellation asserts that the proposed rates were developed merely as a means to finance Duquesne’s affiliate’s entry into the merchant generation business.  In order to cure that error, Constellation argues that a competitive procurement process must be adopted for the Small Customer Plan.  (Constellation Petition at 4-7, 8-9).  


Constellation proposes that we direct Duquesne to pursue a request for proposal supply process for the Small Customer Plan for a period of seventeen months, beginning January 1, 2005.  Constellation argues that Duquesne has already developed the necessary forms for agreements in the context of its Large Customer Plan.  Also, Constellation asserts that Duquesne’s membership in PJM will enable such a plan to operate smoothly despite the relatively short preparation time.  (Constellation Petition at 7).  


Duquesne opposes Constellation’s Petition and argues that the POLR III Order properly found that the proposed rates reflected prevailing market prices as established by a comparison to neighboring jurisdictions.  Duquesne also argues that Constellation’s proposal ignores the interests of Duquesne’s customers for a fixed rate over a relatively long period of time.  Contrary to those interests, Duquesne argues that Constellation’s proposal would result in drastic price increases.  (Duquesne Answer to Constellation at 5).



The OCA also opposes Constellation’s Petition and, like Duquesne, argues that a short term auction for wholesale supply “is not a prudent course of action at this time.”  (OCA Answer to Constellation at 3).  The OCA asserts that Constellation’s proposed process would expose Duquesne’s small customers to volatile short-term markets and would shift significant risk onto customers “least able to respond to higher rates.”  (Id.).  The OCA argues further that reliance on a wholesale auction for 100% of Duquesne’s POLR load at this time would be impractical and add additional risk given Duquesne’s lack of experience within PJM’s market. According to the OCA, the design of such a process is crucial to its success and, without additional experience within PJM’s markets, the OCA argues that Constellation’s proposal should not be adopted.  (Id. at 5).  The OSBA similarly opposes Constellation’s proposal.  (OSBA Answer to Constellation at 5-10).


We will deny Constellation’s proposal.  As noted by both Duquesne and the OCA, we relied on the record evidence to determine that the proposed rates reflected prevailing market prices for energy for a three-year term.  Constellation fails to contradict the record evidence which indicated that the proposed rates are consistent with the results of a neighboring jurisdiction’s auction process as well as with several market studies.  (POLR III Order at 21-22).  We agree with Constellation that a competitive procurement process is one way to produce rates which reflect the prevailing market price.  In fact, Duquesne has proposed that mechanism for the fixed price service in the Large Customer Plan.  However, a competitive procurement process is not the exclusive method to arrive at a prevailing market price.  Constellation has failed to convince us that the POLR III Order is in error on this point.  

B.  Small Customer Plan Switching Rules.



Constellation seeks clarification of the POLR III Order with regard to the nature of the remedies available in the event that seasonal gaming is discovered.  Constellation argues that we should specifically provide that market based mechanisms may be considered in any enforcement proceeding in addition to a twelve-month prohibition against an EGS reacquiring customers.  In addition, Constellation asks that we clarify that an entity other than Duquesne may initiate proceedings to address seasonal gaming.  Constellation also argues that we should clarify that customers do not need to physically call an EDC at the end of a competitive supply contract.  (Constellation Petition at 10-11).  According to Constellation, such a requirement would “alter the accepted and approved EDI [electronic data interchange] business practices for the efficient handling of customer enrollments and drops.”  (Id. at 11).



Duquesne argues that since the risk of customer returns falls on Duquesne and not an EGS, it is unclear why Constellation is proposing expanded remedies in any enforcement proceeding.  (Duquesne Answer at 6).  With regard to Constellation’s requested clarification that a customer need not physically initiate a switch, Duquesne argues that Constellation’s position evidences why the rule will not work.  Duquesne argues that unless it is the customer who contacts Duquesne, an EGS can initiate a switch for any reason with impunity.  (Duquesne Answer at 6).  


The OSBA responded to Constellation’s proposal to provide for market based remedies in any enforcement proceeding.  According to the OSBA, our POLR III Order did not limit the remedies available, it merely provided one example.  The OSBA also argues that the Commission’s formal complaint process is open to any person who feels aggrieved by matters within the Commission’s jurisdiction.  Accordingly, no clarification is necessary.



First, we agree with the OSBA that no modification is necessary with regard to either the remedies which would be considered in any enforcement action or regarding the party entitled to bring enforcement actions due to seasonal gaming.  As noted by the OSBA, our POLR III Order was not intended to provide an exclusive list of available remedies.  In fact, it is entirely possible that our permanent POLR regulations will completely address this issue and effectively moot Constellation’s concerns.  Similarly, any person may avail himself of our complaint processes.  Thus, while our POLR III Order expressly considered Duquesne’s opportunity to bring actions in the event that seasonal gaming has occurred, any aggrieved party has the opportunity to bring these matters to the Commission in the context of a complaint proceeding.



As to the customer initiated switch rule, we have already rejected Duquesne’s position that switching can only be initiated by a customer telephone call to Duquesne.  We agree that so long as it is the customer who initiates the switch, EDI protocols now in place can be followed and need not be disrupted.  For the reasons which we expressed in our determination of Duquesne’s Petition, we decline to adopt Duquesne’s strict interpretation.  Again, Duquesne has the opportunity to pursue enforcement and seek any appropriate remedy in the event that seasonal gaming occurs.


C.  Duquesne’s Administrative Retail Adder in the Large Customer Plan; POLR Costs Embedded in Duquesne’s Distribution Rates.


Constellation asserts that we erred by refusing to find record support for the position that substantial POLR costs are embedded in Duquesne’s distribution rates.  Constellation argues that only new incremental costs associated with the competitive bidding process for large customers and certain regulatory and legal costs were tracked for the development of the administrative adder.  Constellation argues that existing incremental costs, account management, customer care expenses and overall administrative costs were not included in the cost adder.  Constellation also asserts that the record established the magnitude of such costs contained in Duquesne’s distribution rates by reference to Duquesne’s Annual Report for the year ended December 31, 2002.  (Constellation Petition at 12-13).


According to Constellation, that Annual Report analysis indicates a range of $78 million to $86.4 million of shared costs that were not allocated to POLR service.  That range, in turn, translates to an administrative cost adder of 3.6 mills per kWh to 3.8 mills per kWh.  Constellation argues that this is almost three times more than the adder proposed by Duquesne in its compliance phase in this proceeding.  Constellation refers us to the Maryland POLR proceeding in which a retail administrative cost charge of 3.5 mills per kWh was approved.  (Constellation Petition at 12-15).  In the event that we decline to modify our POLR III Order in this regard, Constellation requests that we consider this issue in the context of our state-wide POLR Regulations or in a separate proceeding initiated specifically in regard to Duquesne.


Duquesne argues that Constellation has not raised any new or novel arguments on this issue and has merely repeated arguments previously rejected.  Duquesne argues that Constellation failed to introduce Duquesne’s cost of service study used to allocate costs in Duquesne’s distribution rates.  Similarly, Constellation failed to classify which allocated costs should be collected in distribution rates and which should be collected as POLR generation costs.    Duquesne asserts that if this issue should be examined, it should be examined in the context of the state-wide POLR regulations.  (Duquesne Answer at 9-10).



The DII also argues that Constellation has raised no new or novel arguments on this issue.  The DII asserts that Constellation’s analysis of embedded costs is “seriously flawed.”  (DII Answer to Constellation at 2).  The DII argues that Constellation’s analysis would effectively grant Duquesne a distribution rate increase without Commission review.  In addition, the DII argues that the level of distribution rates for large customers is such that it is impossible to conclude that there are expenses contained therein that must be reallocated to the generation function.  (Id. at 4).  


We will deny Constellation’s arguments on this issue.  In doing so, we wish to be very clear that we have determined that the evidence in this record does not support a reallocation of costs from Duquesne’s distribution system to the POLR service.  (POLR III Order at 44).  When we made that determination, we did not preclude this issue from being raised and addressed in our state-wide POLR Regulations or in any proceeding relating to Duquesne’s distribution rates.  However, as argued by both Duquesne and the DII, Constellation did not produce either the type or quality of evidence which would be necessary to support a finding that Duquesne’s distribution rates contain improper subsidies for Duquesne’s POLR service.  Accordingly, we deny Constellation’s request for reconsideration of this issue.  
Conclusion


For the foregoing reasons, we will grant, in part, and deny, in part, the Petition for Reconsideration filed by Duquesne.  We will deny the Petition for Reconsideration filed by Constellation; THEREFORE,
IT IS ORDERED:  


1.
That the Petition for Reconsideration of the Commission Opinion and Order entered August 23, 2004, filed by the Duquesne Light Company on August 27, 2004, is hereby granted, in part, and denied, in part, consistent with the foregoing Opinion and Order.


2.
That the Petition for Reconsideration filed by Constellation NewEnergy, Inc. and Constellation Power Source Inc. on September 7, 2004, is hereby denied.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 30, 2004
ORDER ENTERED:  October 5, 2004
	� 	On September 17, 2004, Duquesne filed a “Reply” to several of the Answers filed to Duquesne’s Petition for Reconsideration.  Several Parties filed responses to Duquesne’s Reply, including a Motion to Strike by Strategic.  Our Regulation at 52 Pa. Code § 5.572 makes no provision for a reply to answers to a petition for reconsideration.  Accordingly, Duquesne’s Reply and the responses thereto have not been considered in this Opinion and Order.


	� 	A more complete history of this proceeding may be found at Pages two through three of our Opinion and Order entered August 23, 2004, at this docket.


	� 	The POLR provider must acquire energy to provide POLR supply at “prevailing market prices” and recover all “reasonable costs” in doing so.  66 Pa. C.S. § 2807(e)(3).


� 	In this part of its argument, Duquesne makes the surprising declaration that the POLR III Order holds that prevailing market prices “means purchasing power on an hourly basis through PJM markets and flowing through the related costs.”  (Duquesne Petition at 15).  Duquesne refers us to Page 39 of the POLR III Order as establishing this position.  That section of the POLR III Order addressed the two product offerings of the Large Customer Plan.  It did not address prevailing market price or the proposed rates for the Small Customer Plan.  In fact, the POLR Order quoted an argument of the OCA relating to a portfolio supply approach with approval.  (See, POLR III Order at 21).
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