BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

John & Barbara Snock



:







:




v.





:

C-20031347







:


Philadelphia Gas Works



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On September 29, 2003,  John & Barbara Snock (Complainants) filed a Complaint against Philadelphia Gas Works (PGW or Respondent), alleging, inter alia, that Respondent had an explosion and fire at PGW’s Passyunk facility as a result of which Complainants allege damage to:



1.
A decorative wall cage;



2.
Several porcelain clowns;



3.
Bedroom windows knocked off center and locks no longer work;



4.
Car and outside bench covered with soot (car since sold);

5.
Railing and steps rusted from water (Complainants stripped and repainted).

Complainants want PGW to survey the damage they can’t afford to fix or replace.

PGW duly filed an Answer denying the allegations of damage at 2517 Newkirk Street and strict proof thereof was demanded by PGW.  In addition, PGW averred that the matter was referred to PGW’s Risk Management Department in November 2003.  PGW seeks dismissal of the Complaint.

An initial hearing was held on September 15, 2004 and due notices were sent to the parties.  At the hearing, an appearance was entered by counsel on behalf of the Respondent and one witness for Respondent was present.  No appearance in person or by counsel was entered on behalf of Complainants.  The Administrative Law Judge then recessed the hearing to afford Complainants additional time to appear at the hearing.  During the recess, the Administrative Law Judge placed a telephone call to a telephone number supplied by Respondent for Complainants because no home or work number was given by Complainants in the Complaint.  The call was answered by a woman who hung up when the Administrative Law Judge asked for Complainants.  Accordingly, the hearing was resumed, but Complainants still had not arrived.  The foregoing facts were then placed upon the record, whereupon counsel for Respondent moved to dismiss the Complaint with prejudice for Complainants’ failure to appear to prosecute same.  The Administrative Law Judge took the motion under advisement.  In addition, Respondent presented the testimony of one witness and introduced four exhibits.  The record was closed on September 15, 2004.
FINDINGS OF FACT



1.
The Complainants in this matter are John & Barbara Snock.



2.
The Respondent in this matter is Philadelphia Gas Works



3.
A hearing in this matter was scheduled to be held on September 15, 2004, and due notices of said hearing were sent to the parties.

4.
At the hearing, Respondent appeared by counsel and one witness on behalf of Respondent was present.



5.
The Administrative Law Judge recessed the hearing to afford Complainants additional time to arrive at the hearing.  The Administrative Law Judge was unable to reach Complainants by telephone.


6.
When the hearing was resumed, Complainants had not arrived.



7.
Complainants did not otherwise communicate with the Administrative Law Judge to explain their absence.



8.
Counsel for Respondent moved that the Complaint be dismissed with prejudice for lack of prosecution.

DISCUSSION



On the date, time and place scheduled for the hearing, Complainants did not appear either in person or by counsel and could not be reached by telephone.  From the record, it appears that due notice of the hearing was sent to all parties.  Since Complainants were the parties instituting this action, it was their duty to appear at the hearing and prosecute their Complaint.  Inasmuch as this case was called for hearing with proper notice given and the Complainants failed to appear or explain their absence, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by litigants failing to appear to prosecute their Complaint or provide a reasonable explanation for not doing so.  Accordingly, Respondent's Motion to dismiss the Complaint with prejudice will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainants have failed to appear to prosecute their Complaint and therefore have failed to meet their burden of proof.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Complaint of John & Barbara Snock against Philadelphia Gas Works at Docket No. C-20031347 is hereby dismissed with prejudice.



2.
That this matter be marked closed.

Date:  September 15, 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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