BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Catherine Stove




:







:


v.





:

C-20042280






:



Verizon Pennsylvania, Inc.  



:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 6, 2004, Catherine Stove, (“Stove” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Verizon Pennsylvania, Inc. (“Verizon” or “Respondent") alleging the following:  that she is tired of being overcharged; that she was charged $38 on her September 2003 telephone bill for the Metropolitan Area Unlimited Calling Plan; that Mrs. Welsh, a supervisor for the Respondent told the Complainant that she would be charged $6.85 a month for calling to North Philadelphia instead of $26 a month; that she was overcharged in October 2003 because her bill was $73.06; that she wants a refund; and that she does not want the Respondent to add services that she did not request.  



On February 2, 2004, the Respondent, through its counsel, filed an Answer and New Matter.  The Respondent denied that the Complainant’s September and October 2003 telephone bills contained inaccurate charges.  The Respondent admitted that the Complainant’s September 2003 bill contained a $38 charge for measured usage calls made by the Complainant when she subscribed to Unlimited Calling to Local Area.  The Respondent denied that a representative told the Complainant that she could call to North Philadelphia for $6.95
 a month instead of $26 a month. 



In the New Matter, the Respondent averred, among other things, that the Complainant ordered the Metropolitan Area Unlimited Calling Plan when she reestablished the Verizon account on May 21, 2002.  The Respondent stated that the Complainant did not change any features on her telephone account when she changed the telephone number on her account to (215) 881-7743 on May 16, 2003.  The Respondent stated the dates that the Complainant changed between Metropolitan Area Unlimited Calling service and Unlimited Calling to Local Area service.  The Respondent mentioned that the Complainant filed two informal complaints, ST Nos. 14466029 and 1528094.  The Respondent averred that as of January 15, 2004, the Complainant owed $99.72 in past due charges and $43.30 in current charges for a total of $143.02. 



A hearing was held in this matter on June 1, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Catherine Stove, testified in support of the complaint.  Katherine E. Lovette, Esquire, represented Verizon Pennsylvania, Inc.  The Respondent presented one witness, Patricia Dornisch, the assistant manager in the Respondent’s regulatory group, who sponsored four exhibits:  Verizon Exhibit 1-List of the Complainant’s calling areas; Verizon Exhibit 2-Bureau of Consumer Services Decisions, dated May 17, 2004 and December 13, 2003; Verizon Exhibit. 3-Charges on Complainant’s October 15, 2003 bill; and Verizon Exhibit 4-Summary of Charges and Payments for Complainant’s Account from June 12, 2002 to February 17, 2004.



The record in this case was held open for the Respondent to submit information regarding the tariffs of MCI and AT& T regarding calling areas (Tr. 70, 71, 73, 74).  By correspondence dated June 4, 2004, the Respondent submitted the tariff excerpts relating to local service plans and calling areas of AT&T and MCI.  The documents were marked as Verizon Exhibit 5.  By correspondence dated June 14, 2003, the Complainant objected to the Respondent charging her for calls that AT&T considers local calls and requested $1,784.  In her submission, the Complainant failed to respond to the documents filed by the Respondent.  She merely restated her case.  Consequently, Verizon Exhibit 5 is admitted as a late-filed exhibit pursuant to 52 Pa. Code §5.404.  



The record in this case consists of a seventy-seven-page transcript and five exhibits.  The record closed on June 23, 2004.

FINDINGS OF FACT



1.
The Complainant is Catherine Stove, 7632 B. Williams Way, Apt. B, Elkins Park, Pa. 19027.


2.
The Respondent in this proceeding is Verizon Pennsylvania, Inc.



3.
The Complainant’s current telephone number is (215) 881-7743 (Tr. 11). 



4.
The Respondent sent a welcome letter to the Complainant when she moved to Elkins Park in 1996, and explained her local calling options (Tr. 34, 35).



5.
In 1996, the Complainant chose the Metropolitan Area Unlimited Calling Plan (Tr. 35). 



6.
The Metropolitan Area Unlimited Calling Plan and the Unlimited Calling to Local Area Plan
 are two of the Respondent’s local calling plans. They are billed at a flat monthly fee.  The Metropolitan Area Unlimited Calling plan is $26 for the Complainant’s area and the Unlimited Area Local Calling Plan is $6.85 a month (Tr. 28, 48). 



7.
Customers who subscribe to the Unlimited Area Local Calling Plan pay a monthly flat fee for unlimited calling within their local call band (Tr. 28; Verizon Ex. 1).



8.
Customers who subscribe to the Metropolitan Area Unlimited Calling Plan pay a monthly flat fee to call their local call band and the entire Philadelphia Metropolitan area.  This includes a 10 mile radius from Center City (Tr. 28, 29).



9.
When the customer calls outside of their local calling area but within the Philadelphia Metropolitan area, the customer is charged a measured use charge.  It is local usage but it is billed based on the time of day, the number called, the terminating number and the number of minutes for the call.  It is not a regional toll charge (Tr. 29, 30).



10.
A customer with the Unlimited Area Local Calling Plan would incur a measured use charge when calling outside of their local calling area (Tr. 29, 30).



11.
The Complainant lives in the Elkins Park area (Tr. 31). 



12.
If the Complainant subscribed to the Unlimited Area Local Calling plan, she could call Ambler, Bethayres, Huntington, Cheltenham, Elkins Park, Jenkintown, Flourtown, Hatboro, North Wales and Philadelphia Zone 3 (Chestnut Hill, Davenport, Germantown, Ivy Ridge and Waverly) and Philadelphia Zone 4 (Jefferson, Knights Road, Mayfair, Orchard, Pilgrim Exchange, and Willow Grove) without incurring an extra charge (Tr. 32, 33; Verizon Ex. 1).



13.
If the Complainant called Bands 2 through 8 when she subscribed to the Unlimited Area Local Calling Plan, she would be charged the measured rate (Tr. 33).



14.
Complainant’s calls to (215) 223, (215) 225, (215) 226, (215) 227 and (215) 229 are in Philadelphia Zone 1.  Calls in Local Band 3 are measured calls (Tr. 51, 52; Verizon Ex. 1).  



15.
If the Complainant subscribed to the Metropolitan Area Unlimited Calling Plan she could call exchanges in Bands 1, 2, 3, 4 and 5 (Tr. 33; Verizon Ex. 1).



16.
On February 1, 2000, the Complainant changed from Metropolitan Area Unlimited Calling Plan to Unlimited Area Local Calling Plan.  Later in February she changed from Unlimited Area Local Calling Plan back to Metropolitan Area Unlimited Calling Plan (Tr. 37).  



17.
In September 2000, the Complainant called the Respondent to question the cost of the Metropolitan Area Unlimited Calling service.  As a courtesy, the Respondent gave the Complainant a one-time adjustment of $400.  This was for a 21 month period (Tr. 35, 36, 57, 58). 



18.
In December 2001, the Complainant called the Respondent questioning the charges for the Metropolitan Area Unlimited Calling Service and she requested a refund for the preceding five years.  On December 14, 2001, the Complainant’s request for another refund was denied (Tr. 38).



19.
On January 30, 2002, the Complainant switched from the Respondent to MCI for her telephone service (Tr. 7, 13, 14, 27; R. Ex. 2)


20.
On February 11, 2002, the Complainant called the Respondent and demanded a refund.  Her request was denied (Tr. 39).



21.
The Complainant did not like MCI’s service.  On May 31, 2002, the Complainant switched from MCI to the Respondent (Tr. 13, 14, 27).



22.
In May 2002 when she reestablished service with the Respondent, the Complainant selected the Metropolitan Area Unlimited Calling Plan.  The Respondent’s representative explained the different charges (Tr. 39, 40).



23.
On July 21, 2003, the Complainant requested that the Respondent change her service from the Metropolitan Area Unlimited Calling Plan to Unlimited Area Local Calling Plan.  The representative explained the differences in the plans and the areas she could call without incurring extra charges (Tr. 40, 41).



24.
On July 28, 2003, the Complainant contacted the company, denied that she knew that she had subscribed to the Metropolitan Area Unlimited Calling Plan and demanded another refund for seven years.  The Respondent gave the Complainant another courtesy adjustment for 3 months in the amount of $59.17 (Tr. 41; Verizon Ex. 4).



25.
On August 18, 2003 and August 19, 2003, the Complainant contacted the Respondent and denied that she knew that there was a plan that cost less than the Metropolitan Area Unlimited Calling Plan.  She demanded a refund.  The Respondent refused to give her another courtesy adjustment (Tr. 42). 



26.
On September 19, 2003, the Complainant contacted the Respondent and said that she was being overbilled by $38.  She requested to be changed back to the Metropolitan Area Unlimited Calling Plan (Tr. 42; Verizon Ex. 3).



27.
The $38 charge on the Complainant’s September 2003 bill was for measured local usage calls (Tr. 43).



28.
The current charges on the Complainant’s October 15, 2003 telephone bill for basic, non-basic and toll service amounted to $76.02.  The current basic charges included a partial monthly credit of $5.71 for removing the Unlimited Area Local Calling Plan and a partial monthly charge of $21.67 for adding the Metropolitan Area Unlimited Calling Plan on September 20, 2003.  There was a Verizon long distance charge of $12.99 and a past due charge of $40.11.  The total was $129.12 (Tr. 47, 48; Verizon Ex. 3, 4).  



29.
On October 21, 2003, the Complainant contacted the Respondent and questioned the Metropolitan Area Unlimited Calling Plan charges (Tr. 44).



30.
In the Bureau of Consumer Services decision, Case No. 1528094, dated December 13, 2003, the investigator noted that the Respondent’s employees tried to explain the bill to the customer on several occasions.  On October 30, 2003, the Respondent agreed to a courtesy adjustment of $15.95.  The investigator concluded that no further adjustments were warranted (Tr. 44, 45; Verizon Ex. 2, pp. 2, 3; Verizon Ex. 4, p. 2).



31.
On January 30, 2004, the Complainant switched from the Respondent to AT&T (Tr. 27)


32.
On February 17, 2004, the Respondent issued the Complainant a final bill in the amount of $115.80 (Tr. 54, 55; Verizon Ex. 4, p. 1).



33.
In the Bureau of Consumer Services decision, Case Number 1466029, dated May 17, 2004, the following courtesy adjustments were noted: $400 on September 5, 2000 (21 months); and $59.17 on July 28, 2003 (3 months).  The Complainant was responsible for the past due balances. The Complainant was directed to pay $41 within 10 days of the decision and pay the current charges plus $10 a month on the account balance to retain basic service (Tr. 45, 46; Verizon Ex. 2, p. 1).



34.
At the time of the hearing, the Complainant still owed the Respondent for the final bill for toll service in the amount of $115.80 (Tr. 54, 55; Verizon Ex. 4).



35.
AT&T’s local calling areas are the same as Verizon’s (Verizon Ex. 5, p. 2-AT&T Communications of PA, LLC P.U.C.-No. 25, Section 3, Original Sheet 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that the Respondent charged her $26 for calls to the North Philadelphia area.  She stated that she called the following exchanges:  (215) 223; (215) 225; (215) 226; (215) 227; and (215) 229.  She was told that she would have to pay 12 cents a minute if she did not have the $26 plan (Tr. 8).  She testified that she was paying more money to call to North Philadelphia than she paid to call her son in California (Tr. 8).  



The Complainant said that she called the Respondent in September 2002 and complained that she was being overcharged (Tr. 8). The Respondent’s representative asked what relief she wanted.  When she said she wanted money, he asked her how much (Tr. 8).  She asked for $400.  He said that he would give her a $400 credit on her telephone bill (Tr. 9). The Complainant believes that she received this credit because the Respondent was overcharging her (Tr. 9, 22).  She said that she talked to Ms. Welch who told her that she could have a $6.85 plan instead of the Metropolitan Area Unlimited Calling Plan and the Complainant took it (Tr. 9).  When she received her bill, it was for $38 instead of $26 (Tr. 10).  In addition, she was told that she owed $73 for a past due bill, dated November 15, 2003 (Tr. 10, 18).  Later, the past due bill was $99 (Tr. 9).  Therefore, she left the Respondent and went to AT&T (Tr. 10).



The Complainant said that she could not understand why she had to pay extra to call North Philadelphia when the people in North Philadelphia could call her without paying $26 (Tr. 11).  In addition she said that neither MCI nor AT&T charged her for those calls (Tr. 11, 15).



After deducting the $400 credit she received in 2000, the Complainant concluded that the Respondent owes her $1,784 for overcharging her for Metropolitan Area Unlimited Calling service (Tr. 12, 15).  She is requesting reimbursement for overcharging between January 1997 and February 2004.  She moved into her apartment in December 1996 (Tr. 13).  She estimated that she changed to AT&T in February 2004 (Tr. 12, 14). 



Patricia Dornisch, the assistant manager in the Respondent’s regulatory group, testified that the Complainant called to question the cost of the Metropolitan Area Unlimited Calling service in September 2000.  During the call, she changed her plan.  As a courtesy, the Respondent gave the Complainant a one-time adjustment of $400.  This was for a 21-month period (Tr. 35, 36).  The difference between the Metropolitan Area Unlimited Calling service ($26) and the Unlimited Area Local Calling service (6.95) is $19.05.  When $19.05 is multiplied by 21, the total is $400, the amount of the adjustment (Tr. 36, 37).  On July 28, 2003, the Complainant contacted the company, denied that she knew that she had subscribed to the Metropolitan Area Unlimited Calling Plan and demanded another refund for seven years.  The Respondent gave the Complainant another courtesy adjustment for 3 months in the amount of $59.17 (Tr. 41; Verizon Ex. 4).  Furthermore, on October 30, 2003, the Respondent agreed to a courtesy adjustment of $15.95 (Tr. 44, 45; Verizon Ex. 2, pp. 2, 3; Verizon Ex. 4, p. 2).



In the Bureau of Consumer Services decision, Case Number 1528094, dated December 13, 2003, the investigator stated that the Respondent’s employees tried to explain the bill to the customer on several occasions.  On October 30, 2003, the Respondent agreed to a courtesy adjustment of $15.95.  The investigator concluded that no further adjustments were warranted (Tr. 44, 45; Verizon Ex. 2, pp. 2, 3; Verizon Ex. 4, p. 2).



In the second Bureau of Consumer Services decision, Case Number 1466029, dated May 17, 2004, two courtesy adjustments were noted: $400 on September 5, 2000 (21 months); and $59.17 on July 28, 2003 (3 months).  The Complainant was responsible for the past due balances. The Complainant was directed to pay $41 within 10 days of the decision and pay the current charges plus $10 a month on the account balance to retain basic service (Tr. 45, 46; Verizon Ex. 2, p. 1).



Ms. Dornisch testified that a final bill was issued on February 17, 2004 in the amount of $115.80 (Tr. 54, 55; Verizon Ex. 4, p. 1).  The Respondent is willing to credit the Complainant’s account for this amount (Tr. 55).



The evidence in the record shows that the Complainant switched between the Metropolitan Area Unlimited Calling Service Plan and the Unlimited Area Local Calling Plan several times between 2000 and 2004.  The Respondent’s representatives explained the plans to the Complainant on numerous occasions.  The Respondent gave the Complainant three courtesy adjustments which amount to $475.12.  



The Respondent has presented evidence regarding its calling bands and local calling plans to explain the Complainant’s bills.  The Complainant did not accept the explanations because she said that neither AT&T nor MCI charged her for these calls.  



The Complainant has requested a refund of $1,784.  However, she failed to provide her Verizon bills to support her allegations.  In addition she did not offer an explanation for her calculation.  It is undisputed that she was reimbursed for $400.  The Respondent explained that this was the difference between the Metropolitan Area Unlimited Calling Plan and the Unlimited Area Local Calling Plan for 21 months.  The Complainant disputes the explanation that it was a courtesy adjustment.  Consequently, she had continued to ask the Respondent for refunds.  



The Respondent provided excerpts from the tariffs of AT&T and MCI since the Complainant testified that she did not have to pay extra to call North Philadelphia with those carriers.  The Respondent’s counsel indicated that the tariffs were obtained by going to the Commission’s web page and using the links to AT&T and MCI’s websites.  According to the AT&T tariff, AT&T uses the exchange areas and local calling areas that the incumbent local exchange carrier uses (Verizon Ex. 5, p.2).  In this case, the incumbent local exchange carrier is Verizon PA.  AT&T offers various calling plans including the Call Plan Unlimited Plus Offer and the AT&T Expanded Local Service Plan.  The Call Plan Unlimited Plus Offer provides the customer with a network access line and unlimited calls within the customer’s local calling area (Verizon Ex. 5, p. 5- AT&T Communications of PA, LLC P.U.C.-No. 25, Section 5, Original Sheet 6).  This service costs $19.95 a month (Verizon Ex. 5- AT&T Communications of PA, LLC Supplement No. 4 to Pa. P.U.C.-No. 25, Section 6, Second Revised Sheet 1).  Customers who subscribe to the AT&T Expanded Local Service Plan receive unlimited direct dialed service within the Expanded Local Service Area (Verizon Ex. 5, p. 6- AT&T Communications of PA, LLC P.U.C.-No. 25, Section 5, Original Sheet 7).  This service costs $9.95 a month (Verizon Ex. 5- AT&T Communications of PA, LLC Supplement No. 4 to Pa. P.U.C.-No. 25, Section 6, Second Revised Sheet 1).



MCI’s tariff includes Philadelphia Zone 1-North Central-South and Zone 34-Cheltenham Elkins Park in the Philadelphia Service Area (Verizon Ex. 5, pp. 11, 12 -Pa. P.U.C. Tariff No. 3 Canceling MCImetro Access Transmission Services, Inc., Pa. P.U.C. Tariff No. 1 and MCImetro Access Transmission Services, LLC, Pa. P.U.C. Tariff No. 1, Original Page No. 57-tariff section 3.1.1.1).  Section 3.1.4. of MCI’s tariff requires all local exchange service customers to order service on a per minute or per call usage basis. (Verizon Ex. 5, pp. 18 -Pa. P.U.C. Tariff No. 3 Canceling MCImetro Access Transmission Services, Inc., Pa. P.U.C. Tariff No. 1 and MCImetro Access Transmission Services, LLC, Pa. P.U.C. Tariff No. 1, Original Page No. 84).



The Complainant failed to present her bills from MCI or AT&T to show that she was not being charged for calls to North Philadelphia or to substantiate her testimony that she was not enrolled in a calling plan.  The Respondent has presented evidence to show that she is either charged for her calls or she is enrolled in a calling plan.  



The Complainant has failed to prove by a preponderance of the evidence that the bills were incorrect, that she was being overcharged or that she is entitled to reimbursement from the Respondent.  Accordingly, the complaint is dismissed in its entirety. 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The Complainant failed to sustain her burden of proof.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Catherine Stove against Verizon Pennsylvania, Inc. at Docket C-20042280 is dismissed in its entirety.



2.
That Verizon Exhibit 5 is admitted as a late-filed exhibit pursuant to 52 Pa. Code §5.404.



3.
That the record in this case be marked closed.

Date:  September 16, 2004



__________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	In the complaint, the Complainant stated that the monthly amount was $6.85.  However, in the answer, the Respondent indicates that the monthly amount is $6.95.  During the hearing, the Respondent’s witness testified that the charge was $6.85 not $6.95 (Tr. 48).





� 	Unlimited Calling to Local Area Plan and Unlimited Area Local Calling Plan are used interchangeably. 
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