BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Kimberly Carroll




:








:


v.
:
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:

PECO Energy Company



:

INITIAL DECISION

Before

Kandace F. Melillo
Administrative Law Judge
Sitting as Special Agent
HISTORY OF THE PROCEEDING



On February 9, 2004, Kimberly Carroll (Complainant or Ms. Carroll) filed a Formal Complaint against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint alleges an inability to pay in accordance with the Bureau of Consumer Services Decision (BCS) decision (Case #1454118) dated January 22, 2004.  On February 25, 2004, PECO filed an answer denying the material allegations of the Complaint.



An Interim Payment Order was issued on March 2, 2004, by then Chief Administrative Law Judge Robert Christianson.  This Order directed Complainant to pay her PECO utility bills, on or before the due date, during the pendency of this proceeding. 



A Telephone Hearing Notice, dated June 24, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, September 7, 2004 at 1 p.m.  This case was assigned to me as special agent, pursuant to 52 Pa. Code §56.174.


I issued a Prehearing Order, on July 14, 2004, advising the parties of applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements. 


In accordance with the provisions of the Prehearing Order, by cover letter dated August 30, 2004, PECO submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Complainant did not return her monthly budget information sheet and consequently, this information was elicited during the hearing.   


A telephonic hearing was held, as scheduled, on September 7, 2004.  The proceeding was taped, as provided by 52 Pa. Code §56.174(4)(iii).  Ms. Carroll appeared pro se and presented testimony.  PECO was represented by Anthony D. Kanagy, Esq. who presented the testimony of one witness, Louis DuBois, and introduced three (3) exhibits, which were admitted without objection into the record.  The record closed at the conclusion of the hearing on September 7, 2004.
FINDINGS OF FACT


1.
Ms. Carroll is a residential electric CAP customer of PECO, with a service address of 328 Beechwood Avenue, North Hills, PA 19038-1102.  PECO Exhibit (Ex.) 1.  


2.
The household members are Ms. Carroll and two minor children, ages six and seventeen.


3.
Ms. Carroll does not own her residence.  There are no utility services included in the rental payment.


4.
Ms. Carroll uses electricity for her appliances and to heat her home with baseboard electric heaters.  Ms. Carroll also has an oil burning furnace as an auxiliary heating source for the winter.


5.
Ms. Carroll has a late model automobile, which she is using to transport her son to and from school.  Her automobile expenses total $537 per month.



6.
Ms. Carroll has applied for and has received help with her energy bills from LIHEAP.  She is also having her home weatherized, and this will help reduce her winter electric heating bills.



7.
Ms. Carroll is currently enrolled in PECO’s CAP rate program.  As a CAP participant, she receives a fifty (50%) reduction in the rate for the first five hundred kilowatt hours of electricity used per month.



8.
Every month, Ms. Carroll receives $591 in Supplemental Security Income (SSI) disability benefits, $591 in SSI for her six-year old son, and $214 in public assistance for her seventeen-year old son.  Her total net monthly household income is therefore $1,396.  


9. 
Ms. Carroll’s regular, recurring monthly household expenses (excluding electricity) are as follows:



Reasonable Includable Expenses:





Rent




$300.00




Telephone



$  25.00





Water




$  26.00




Sewer





$  42.00





Heating oil




$  55.00




Food




$225.00







Total:

$673.00



Other Claimed Expenses:





Clothing



$200.00




Transportation Expenses

$537.00







Laundry expenses


$  60.00








Total:

$797.00




Total Monthly Expenses:
         $1,470.00


10.
Ms. Carroll’s net monthly household income is as follows:





Disability (SSI)


$591.00




Dependent child (SSI)


$591.00




Public assistance                                
$214.00




Total Monthly Income:
          $1,396.00


11.
On January 22, 2004, BCS issued an informal decision at Case No. 1454118 which directed Ms. Carroll to make a lump sum payment of $1,250 by February 17, 2004, and thereafter to pay her monthly CAP budget bills plus $15 towards the overdue account balance.  PECO Ex. 3, p. 2.  Ms. Carroll had defaulted on a previous BCS payment decision.  PECO Ex. 3, p. 1.  



12.
Ms. Carroll appealed the January 22, 2004, BCS decision, and that appeal is the subject matter of this Complaint.


13.
Since the BCS decision was issued, regular monthly payments totaling $807.70 have been received on the account.  PECO Ex. 1 (Account Statement).  This amount includes Ms. Carroll’s most recent payment of $36,
 which was made on September 3, 2004.


14.
Ms. Carroll did not pay the lump sum of $1,250, as was required under the BCS decision.



15.
Complainant’s monthly CAP budget amount for the first four months subsequent to the BCS decision (February – May 2004) was $135.  Complainant’s monthly CAP budget amount for the remaining three months (June – August 2004) since the BCS decision was $153, due to a budget recalculation.  Thus, the total consumption charge due under the BCS decision, exclusive of the lump sum payment, is $999 ($135 x 4 + $153 x 3).


16.
The total catch-up amount as of September 7, 2004 (the hearing date) is $191.30 ($999 – payments of $807.70) plus the $1250.00 lump sum, for a total of $1,441.30.


17.
As of September 7, 2004, Ms. Carroll’s overdue PECO account balance was $2,891.63.
DISCUSSION


In her Formal Complaint, Ms. Carroll alleged an inability to pay her PECO bills in accordance with the informal BCS decision.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof. 66 Pa. C.S. §332(a).



To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 
(1982); 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982), 1982 Pa. PUC LEXIS 141; Bolt v. Duquesne Light Company, 66 PA PUC 463 (1988).



Payment plans established by the Commission are financed by other utility customers; therefore, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Only necessary living expenses such as rent/mortgage, food, utilities and phone expenses are considered to be reasonable.  Riley v. PECO Energy Company, Docket No. Z-01372435, Order entered June 14, 2004.  Any expenses deemed, by the Commission, to be unreasonable must be disallowed.  Downey v. Duquesne Light Company, Docket No. C‑00968410, Opinion and Order entered September 16, 1997; Brown v. PECO Energy Company, Docket No. Z-00236726, Opinion and Order entered January 27, 1995; Bolt v. Duquesne Light Company, 66 PA PUC 463 (1988).


The Commission currently allows $25 per month as a reasonable telephone expense.  Any additional fees or charges for service cannot be considered a reasonable expense for the purpose of determining a Complainant’s ability to pay. Young v. PECO Energy Co., Docket No. C‑00956790, Opinion and Order entered February 14, 1996.  Ms. Carroll testified that she pays $25 to $30 per month for phone service, and I have allowed the low end of that range or $25 as a reasonable monthly expense.  


The Commission has also held that monthly clothing expenses are unreasonable and should not be taken into consideration when setting up a payment plan.  Dozier v. Duquesne Light Company, Docket No. Z-00307921, Opinion and Order entered March 18, 1997.  Therefore, the monthly clothing expense of $200 will be disallowed.  Similarly, Ms. Carroll’s monthly laundry expense of $60 will not be considered. 


The Commission generally excludes transportation costs as unreasonable.  Schriver v. Columbia Gas of Pennsylvania, Inc., 1997 Pa. PUC LEXIS 58, Order entered February 6, 1998.  Public transportation expenses have been allowed on a case-by-case basis, where reasonable and necessary for employment or medical treatment.  Smith v. PECO Energy Company, Docket No. C-20029093, Order entered September 9, 2003; Scruggs v. PECO Energy Company, Docket No. C-20029038, Order entered September 26, 2003.  Private vehicle expenses have also been allowed for transportation to public school and work in rural areas where public transportation was not available.  Schreckengost v. PECO Energy Company, Docket No. Z-01230331, Order entered November 21, 2003.  The transportation allowance in each of these cases was less than $250. 


Ms. Carroll claimed $537 in monthly transportation costs related to a late model car, which she says is needed to transport her son to and from school.  However, Complainant failed to show that her car purchase is the least expensive alternative.  Complainant’s monthly transportation expenses are more than two times the amount found to be reasonable in the previously-cited cases.  I conclude that these expenses are not reasonable and they will be disallowed.


Ms. Carroll has reasonable monthly household expenses totaling $673 and a monthly household income of $1,396.  Her monthly household income exceeds her reasonable monthly expenses by $723.  This amount is more than sufficient to permit her to make payments to PECO, and pay other expenses.



A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, he/she is required to make a catch up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy, Docket No. C-20027994, Opinion and Order entered May 21, 2003; Linda Moeller v. Duquesne Light Company, Docket No. Z‑01215104, Opinion and Order entered September 22, 2003.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, 1995 Pa. PUC LEXIS 160.



The BCS informal decision directed Ms. Carroll to make a lump sum payment of $1,250 by February 17, 2004, and thereafter, to pay her monthly CAP budget bills plus $15 towards the overdue account balance.  Ms. Carroll’s monthly CAP budget bill was $135 from February through May 2004, but increased to $153 in May 2004.  Monthly payments of all or part of the budget bill amount were received in all but one month since the BCS decision.  PECO Ex. 1.  However, Ms. Carroll did not make her lump sum payment.



Payment of the lump sum amount ordered by the informal BCS decision is a condition precedent to the payment arrangement.  As stated by the Commission in Thomas v. PECO Energy Company, Docket No. C-20028834, Opinion and Order entered April 16, 2004:
The payment arrangement does not become effective until the lump sum has been satisfied.  The rationale for the lump sum payment is that, typically, the customer has defaulted on other payment arrangements and is in jeopardy of having service terminated.  We note that a utility is authorized to begin the termination process for failure to pay the lump sum.


Since Ms. Carroll’s current income is sufficient to pay all reasonable monthly expenses, including the increase in her budget amount, I cannot conclude that there has been a substantial change in her financial circumstances that would warrant a change in the BCS payment arrangement.  When a customer is having difficulty paying bills, he/she is expected to eliminate nonessential items so that additional monthly income becomes available to pay for essential expenses.  See Brown v. PECO Energy Co., Docket No. Z-00236726, Opinion and Order entered January 27, 1995; Bolt v. Duquesne Light Company, Inc., 66 PA PUC 463 (1988).    



The catch up amount as of the hearing date (September 7, 2004) is comprised of a monthly CAP budget bill amount for February through May 2004 of $135 and a monthly CAP budget bill amount of $153 for June through August 2004, plus the lump sum payment of $1,250.  The total consumption charge, exclusive of the lump sum payment, due since the BCS decision is $999 ($135 x 4) + ($153 x 3).  Ms. Carroll’s payments during that time were $807.70; thus, the total catch up amount is $1,441.30, calculated as follows:  $999 + $1,250 lump sum = $2,249 - $807.70 (payments) = $1,441.30.
Ms. Carroll did not satisfy her burden of proving an inability to pay her utility bill as she has sufficient income to make monthly CAP budget amount and arrearage payments to PECO, after paying her reasonable monthly expenses.  Ms. Carroll will be directed to pay to PECO the catch up sum of $1,441.30 and then pay her monthly budget bill plus $15 per month towards her overdue account balance.

Generally, a utility is directed to issue a bill to the customer for the catch up amount within 15 days of entry of the Final Commission Order, and that amount is payable within thirty (30) days of receipt of the bill.  However, the payment period for the catch up amount may be extended or shortened, depending on the customer’s income and the specific facts of each case.  Worthy v. Duquesne Light Company, Docket No. C-20030012, Opinion and Order entered March 30, 2004.  In Worthy, the Commission considered that the complainant was a BCS Income Level I customer, and provided ninety (90) days for the catch up amount to be paid.
Ms. Carroll also is a BCS Income Level I customer.  PECO Ex. 2.  Her monthly available household income of $723 per month, after paying reasonable expenses, would make it difficult to pay a lump sum amount of $1,441.30 in thirty (30) days.  Ms. Carroll has a good payment history subsequent to issuance of the BCS decision.  I therefore will provide a ninety (90) day payment period, but Ms. Carroll must understand that the utility can terminate her service if she does not make this payment.   
Accordingly, to retain service, Ms. Carroll must pay her catch up amount of $1,441.30 within ninety (90) days of issuance of the bill, and pay, on or before the billing due date, her monthly budget bill plus $15 per month towards her overdue account balance.  Ms. Carroll’s current balance was $2,891.63 as of the date of the hearing.
Ms. Carroll is encouraged to continue to apply for any and all energy assistance for which she and her family may be eligible.  She is also reminded that she must make regular monthly payments in accordance with this payment arrangement to prevent her account from being terminated.

Since Ms. Carroll did not satisfy her burden of proof, her Complaint is denied.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
Utility customers are responsible for paying for the service provided to them.  52 Pa. Code §56.2.

4.
Complainant has not met her burden of proving an inability to make monthly budget and arrearage payments to PECO.

5.
Complainant has failed to prove by a preponderance of the evidence that Respondent has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission.


6.
A complainant is required to make payments according to the informal Bureau of Consumer Services (BCS) decision while he/she appeals the BCS plan.  If the complainant does not pay according to the BCS plan without a significant change in circumstances, the customer is required to make a catch up payment.  Claypool v. T.W. Phillips Gas & Oil Company, 1995 Pa. PUC LEXIS 160 (Docket No. Z-00248730), Opinion and Order entered December 22, 1995; Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20027994, Opinion and Order entered May 21, 2003.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Kimberly Carroll against PECO Energy Company at Docket No. Z-01454118 is hereby denied.  
2.
That within fifteen (15) days of the entry of the Final Commission Order, PECO Energy Company shall issue a bill to Kimberly Carroll, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision issued January 22, 2004 at BCS Case No. 1454118.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994.  
3.
That the bill issued in accordance with Ordering Paragraph No. 2 shall be due and payable by Kimberly Carroll within ninety (90) days of issuance of the bill.

4.
That Complainant shall pay monthly to Respondent, PECO Energy Company, an amount equal to her budget bill plus $15 per month towards the overdue account balance.

5.
That so long as Complainant complies with the payment schedule stated in this order, Respondent shall not suspend or terminate service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

6.
That, if Complainant does not keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated:
September 16, 2004



_____________________________








Kandace F. Melillo








Administrative Law Judge
� When Ms. Carroll testified to a range of monthly expenses, I generally reflected the average of the range of numbers. 


� Ms. Carroll testified that she pays $200 to $300 twice a year for cesspool pumping.  Her monthly expense has been calculated by taking an average of annual pumping expenses or $500 and dividing by 12.


� Ms. Carroll uses heating oil as an auxiliary heating source during cold weather and testified that she receives 3 to 4 deliveries of oil per winter.  Her monthly expense was calculated by deriving a total annual amount for oil deliveries and dividing that amount by 12 ($189 per delivery x 3.5 deliveries per winter = $661.50 ÷ 12 = $55).  


� The $537 transportation expense is comprised of the following:  car payment - $369; gas - $35; insurance  - $100; repairs and maintenance - $400/year or $33/month.


� This most recent payment is not reflected on PECO Ex. 1.
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