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HISTORY OF THE PROCEEDING
On October 27, 2003, Hei Kong Fan (Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Company) at Docket No. Z-01473124.  The Complaint questioned the accuracy of his bills from the Company for electric service rendered during the Winter of 2002-2003.
On November 24, 2003, the Company filed its Answer (Answer), denying the material allegations of the Complaint.
By Telephone Hearing Notice dated February 10, 2004, an Initial Telephone Hearing was scheduled for February 12, 2004, and the case was assigned to me.  I issued a Prehearing Order (Prehearing Order) dated February 11, 2004.
By Corrected Notice dated February 11, 2004, the date of the Initial Telephone Hearing was moved to March 12, 2004.
In accordance with the Prehearing Order, by letter dated March 4, 2004, the Company submitted three copies each of proposed exhibits (marked for identification purposes as PPL Exhibits #1, #2, #3 and #4).
An Initial Telephone Hearing was held as scheduled on March 12, 2004.  Mr. Fan appeared pro se and presented evidence in the form of his own testimony.  PPL appeared by counsel, Kimberly G. Krupka, Esquire, who presented evidence in the form of the testimony of one witness and the admission of four exhibits (PPL Exhibits #1, #2, #3 and #4).  During the course of the Hearing it was determined that the Mr. Fan was no longer a customer of PPL.  Tr. 8, 52.  A transcript of the Hearing containing sixty-seven (67) pages was produced.  With the agreement of both parties, at the conclusion of the Initial Telephone Hearing on March 12, 2004, it was decided that a further hearing would be appropriate.
By Telephone Hearing Notice dated March 30, 2004, a Further Telephone Hearing was scheduled for May 3, 2004.

On May 3, 2004, counsel for the Company advised that a Certificate of Satisfaction was being filed in this case.  Consequently, the Further Telephone Hearing was cancelled.  Subsequently, Mr. Fan advised that, in fact, he was not satisfied.

By Telephone Hearing Notice dated June 25, 2004, a further telephonic hearing was scheduled for July 28, 2004.

By letter dated July 19, 2004, PPL requested a continuance of the telephonic hearing scheduled for July 28, 2004.

On or about July 21, 2004, Mr. Fan contacted the Office of Administrative Law Judge (OALJ) to advise that he was going to Hong Kong to attend to his elderly, terminally ill mother.  He requested that I render a decision based on the evidence presented at the March 12, 2004, telephonic hearing.

By Cancellation Notice dated July 21, 2004, the further telephonic hearing scheduled for July 28, 2004, was cancelled.

By Commission Secretary’s letter dated August 17, 2004, the case was erroneously marked closed (because of the Certificate of Satisfaction mistakenly filed by the Company on May 5, 2004).

FINDINGS OF FACT
1.
Mr. Fan resided at 6714 Lower Macungie Road, Apartment E-11, Trexlertown, PA 18087, and received electric service from PPL under account number 36660-10021 at that address from April, 2002 to April, 2003.
2.
Mr. Fan’s high bill Complaint concerns the winter months of the Winter of 2002 - 2003.
3.
Mr. Fan’s final balance on account number 36660-10021 was $795.84 when service was terminated at his request in April, 2003.
4.
Mr. Fan’s final balance of $795.84 was transferred by PPL to his new account number 82550-05039 established at 36 South Madison Street, Second Floor, Allentown, PA, in April, 2003.
5.
Mr. Fan ceased being a customer of the Company in December, 2003.
6.
Mr. Fan’s final balance on account number 82550-05039 (which includes the transferred amount from account number 36660-10021) was $993.70.
7.
Mr. Fan’s usage of electricity and the bills for such usage were in accord with his apartment’s potential for use of electricity based upon his household electric appliances and electric baseboard heat.
8.
PPL conducted a foreign load investigation at the premises 6714 Lower Macungie Road, Apartment E-11, Trexlertown, PA 18087, on April 16, 2003, and found no foreign load on what had been his meter.
DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

When the complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

Having reviewed the testimony, exhibits and the prior case law, I find that I agree with PPL.  At the Hearing in this case Mr. Fan limited his Complaint to alleged high billings for the  winter months of 2002 - 2003.  Complainant failed to present even a prima facie case of over billing by the Company.  In other words, Mr. Fan failed to bear his burden of proof that PPL’s bills rendered to him for service in the winter months of 2002 – 2003 were not correct.
As would be expected in the colder winter months of 2002 - 2003, Mr. Fan’s use of electricity for heating increased and so did his bills.  Because Complainant had not resided at that apartment during a previous winter heating season, it is impossible to make any comparison regarding previous billing history.  Quite simply, there is no relevant previous billing history.  There was nothing in the record to support any conclusion that Mr. Fan’s electric bills were abnormally high for the disputed winter months of 2002 – 2003.
In addition, I note that PPL presented uncontradicted evidence that Mr. Fan’s apartment had the potential to use all of the electricity for which he was billed during that period.  That conclusion was based upon a survey of his household appliances and baseboard electric heat.  Accordingly, the Complaint must be dismissed.

As noted above, Complainant was no longer a Company customer at the time of hearing.  There is no threat to the continuation of service and no challenge presented to PPL’s rates, services and facilities.  Therefore, it would be inappropriate to establish a payment schedule.  See, Leann V. Harris v. Metropolitan Edison Company, Opinion and Order, entered August 8, 1997, at Docket No. C-00970101; Enid Rivera v. Pennsylvania Power and Light Company, Opinion and Order, entered August 8, 1997, at Docket No. Z‑00332295.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.
2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding was upon Complainant.

3.
When a complaint alleges a high billing dispute, a customer’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Mr. Fan failed to present any evidence of over billing by PPL for the winter months of 2002 - 2003.

5.
Failure by Mr. Fan to make even a prima facie case warrants dismissal of the Complaint.
6.
Mr. Fan failed to bear his burden of proof that the Company’s bills rendered to him for service in the winter months of 2002 – 2003 were not correct.

7.
When a complainant is no longer a customer of the utility, and when there is no threat to continuation of service and no challenge presented to the utility rates, services and facilities, it would be inappropriate to establish a payment schedule when the Complaint is dismissed.

ORDER


NOW THEREFORE,



IT IS ORDERED:

1.
That the Complaint of Hei Kong Fan against PPL Electric Utilities Corporation at Docket No. Z-01473124 is dismissed for failure to bear the burden of proof.

2.
That within thirty (30) days of the Commission’s Final Order, PPL Electric Utilities Corporation shall send a bill to Hei Kong Fan in the amount of Nine Hundred Ninety Three Dollars and Seventy Cents ($993.70) which shall become due and payable within twenty (20) days of receipt.

3.
That the record of Hei Kong Fan versus PPL Electric Utilities Corporation at Docket No. Z-01473124 shall be marked closed.
Date:
September 16, 2004


















Louis G. Cocheres








Administrative Law Judge
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