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This Initial Decision dismisses the complaint filed by Diana L. Gall (Ms. Gall) against Duquesne Light Company (Duquesne), at Docket No. Z-01132062, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Ms. Gall filed her complaint against Duquesne on August 28, 2003, alleging a meter dispute.  Duquesne’s answer was filed on September 26, 2003.  By letter dated December 19, 2003, the Commission informed both parties that the hearing in this case would be held, by telephone, on January 29, 2004, at 10:00 a.m.  A Prehearing Order was issued on December 24, 2003.



The hearing was held, as scheduled.  Ms. Gall, who was not represented by an attorney, testified in support of her complaint and presented the testimony of two other witnesses.  Duquesne, represented by counsel, presented the testimony of four witnesses and submitted 10 exhibits, all of which were admitted.  The record, consisting of the 130‑page transcript of the hearing, the 10 exhibits and Duquesne’s requested transcript corrections, was closed by Order issued June 17, 2004.

FINDINGS OF FACT


1.
Diana Lackner (nee Gall) is the Complainant in this proceeding.  Her address is 400 Bradys Ridge Road, Beaver, PA 15009 (Tr. 21).


2.
Duquesne Light Company is the Respondent in this proceeding.



3.
According to Ms. Gall, when the meter was removed from the house in February of 2002, it was completely burned, inside and out.  At that time, they had to have everything replaced.  Their house was then to be inspected and new meter put on (Tr. 22, 26).



4.
In addition to the meter dispute, Ms. Gall also testified concerning the cycle of actual and estimated meter readings between October of 2000 and March of 2001, as well as an electric bill received in the approximate amount of $1,700.00 (Tr. 24).



5.
Edward M. Lackner began living at 400 Bradys Run Road in October of 2000.  For approximately four or five months after October of 2000, they received electric bills based on estimated readings (Tr. 9-10).



6.
Mr. Lackner initially thought the electric bills were low, but then assumed that they had moved into a more energy efficient house (Tr. 10).



7.
After the series of bills based on estimated readings, they received a bill in the amount of about $1,700.00 (Tr. 10).


8.
At the Lackners’ request, Duquesne sent personnel to inspect the meter.  According to Mr. Lackner, when Duquesne’s personnel arrived at the house, he turned off all appliances and observed the meter wheel with Duquesne’s personnel (Tr. 10‑11).



9.
Mr. Lackner testified that sometime after this inspection, Duquesne personnel came to their house to replace the electric meter.  Mr. Lackner observed the meter replacement.  He believes this was sometime in early 2001 (Tr. 11, 15).



10.
Shortly after the meter replacement, the Lackners began to notice that the lights would flicker and burn out.  The flickering worsened over time.  At some point, the Lackners no longer had electric service in their house (Tr. 11).



11.
Mr. Lackner testified that he went to the basement and checked his electric meter.  According to his testimony there was no voltage “on the left”.  The “right side” was fine (Tr. 11).



12.
According to Mr. Lackner, when this meter was removed, the line side to the left side was burned off and the lugs to the meter socket itself was burned away (Tr. 12).



13.
It is the position of the Lackners that the meter was damaged and could not have been accurately measuring their electric usage (Tr. 12).


14.
Mr. Lackner testified that the problems with the damaged meter also caused them to spend approximately $1,100.00 for the replacement of wiring and a new circuit breaker at their house.  He believes that Duquesne should reimburse them for that expense (Tr. 12-13).



15.
Mr. Lackner also testified that, a few months prior to the hearing, Duquesne again replaced the meter at their house.  However, they were not informed of the meter change until after it had been done (Tr. 13-14).



16.
Mr. Lackner could not recall the length of time they were noticing the lights flickering before they lost power in their house.  He did not contact Duquesne about this, as he did not presume there were any problems with Duquesne’s electric service (Tr. 16-19).


17.
Mr. Lackner received an Associate’s Degree in electricity from the New Castle School of Trades in the 1980s and has employment experience in both mechanical and electrical maintenance (Tr. 20).



18.
It is his opinion that a loose connection is the reason the left meter lug melted (Tr. 19).



19.
Robert Milnes is the owner of Robert Milnes Contracting and does light commercial and residential remodeling, specializing in electricity (Tr. 29-30).



20.
One evening he received a call from Ms. Gall informing him of the problem at her house and asking him to come and look at it and give an estimate for the repairs (Tr. 30).



21.
When he arrived at the Lackners he found a temporary jumper across the meter socket because one lug was burned off, which would not allow them to have 220 volt service, and the meter had been removed.  The house was receiving 110 volt service, so any appliance requiring 220 volts would not work (Tr. 30).



22.
Mr. Milnes gave the Lackners a bid of $1,100.00 to repair or replace their electric service.  The day after submitting the bid, Mr. Milnes replaced the electric service at the Lackner residence (Tr. 30).



23.
Mr. Milnes changed the weather head, changed the wires “down in there”, replaced the meter socket, put a new entrance wire from the top of the meter socket, took out the old fuse panel and wired it up with breakers.  He then arranged for the necessary inspection.  After the electrical repairs had been inspected, Duquesne would have installed another meter (Tr. 31).



24.
According to Mr. Milnes, one lug was burnt on the meter socket, on the line side coming in.  The lug was physically melted.  In his opinion, that is the result of a loose connection on the wire coming into the meter socket (Tr. 31).



25.
Between the time this electric service account was established in October of 2000, and February 14, 2002, when Duquesne was notified of a partial power outage at the Lackners, it had not received any complaints from them about flickering lights.  The only contact from the Lackners prior to February 14, 2002, concerned street lighting (Tr. 35-37; Duq. Ex. 2).


26.
On February 14, 2002, Duquesne received a report of a partial loss of power at the Lackners.  The call was received at 5:22 a.m., and service personnel were dispatched at 5:24 a.m. (Tr. 36; Duq. Ex. 2).



27.
On February 14, 2002, Duquesne’s personnel responding to the report of a partial power loss at the Lackners informed them that they would need a new entrance cable.  The Lackners, believing that they should be compensated for that expense, were provided with a telephone number for Duquesne’s claims department (Tr. 38-39).


28.
The telephone number in Duquesne’s system associated with this electric service account is 724-774-6166.  Calls made from that telephone number to Duquesne will cause the account information to be displayed on a computer screen.  Duquesne’s personnel can then make entries concerning the nature of the call, such as reports of power outages.  However, calls made from other telephone numbers concerning power outages at the Lackners will not result in the display of the account information and will not be recorded in Duquesne’s “CAMM” system (Tr. 41-43).



29.
If a person called Duquesne from a telephone number different than the one listed in the account information to report a power outage and gave the address, or name of the ratepayer on the account, or the account number that would be entered as a trouble call (Tr. 44).



30.
If a person called Duquesne from a telephone number different than the one listed in the account information to report a power outage and used a name other than that of the named ratepayer on the account, it would not be entered in the account information as a trouble call (Tr. 44).



31.
On February 14, 2002, Duquesne service personnel went to the Lackner’s home at 400 Bradys Ridge Road in response to a power complaint.  The meter was pulled and the line side lug was found burnt in the meter base, and entrance cable burnt off.  The entrance cable is the line coming down the side of the house from the weather head into the meter base.  The meter was also burnt (Tr. 47-48, 50; Duq. Ex. 10).



32.
The line from the utility pole to a customer’s house is a Duquesne line.  The terms meter base and meter socket are synonymous (Tr. 49).



33.
The lugs or prongs extending from the base of the meter plug into the meter socket (Tr. 49-50).


34.
After removing the meter, the service personnel installed an “L” bracket or “K-bar” providing the Lackners with 120 volts at both lugs to the bottom of the meter’s base.  They couldn’t have 240 volts because the line side lug was burned off.  This allowed the Lackners to have some electric service for the time it would take to have repairs made (Tr. 50).



35.
The meter at the Lackner’s house was damaged (Tr. 52, 53).



36.
On November 13, 2000, a meter inspection was performed at the Lackner’s house by Sargent Electric for Duquesne.  The meter was removed, put into a test bracket and tested for 15 minutes or more.  The meter was found to be accurate.  A visual inspection of the meter socket found the socket to be “okay”.  No evidence of meter tampering was found.  A “creep test” to check for grounds, or foreign wiring, was performed and nothing of that nature was found.  A load check was performed on the dehumidifier.  No problems found with the fish tank.  At that time the meter was found to be registering at 99.83% on a full load and 99.32% on a light load (Tr. 57-60, 61-62; Duq. Exs. 3 and 7).


37.
The meter, which had been removed from the Lackner’s house, could not be tested for accuracy because of the burn damage.  It was, however, in good enough condition to enable Duquesne’s personnel to obtain a meter reading (Tr. 63-65; Duq. Ex. 5).


38.
The meter at the Lackners had been tested in November of 2000 and in August of 1997, when the remote reading device was installed.  Each test indicated that the meter was registering accurately.  (Tr. 66; Duq. Exs. 5 and 7).



39.
The condition of the meter that was damaged and removed from the Lackner’s home on February 2, 2002, would not have registered more than the actual electricity used, so as to cause an overbilling.  If electricity was still flowing through the damaged meter, it would have registered less than the actual usage (Tr. 69).



40.
The provisions of Duquesne’s electrical service installation rules state the customer is responsible for the maintenance of the residential meter socket, as well as the entrance cable (Tr. 71; Duq. Ex. 9).



41.
Duquesne does not require a wiring inspection each time a meter is “pulled”.  Wiring inspections are only required when changes are made to the electrical service or the wiring itself (Tr. 71).



42.
The lug to which the entrance cable connects, and which burned off the Lackner’s meter, would physically be at approximately the 11:00 o’clock position facing the meter.  The entrance cable comes down the side of the house to a water-tight connection at the top of the meter socket.  It would be highly unlikely for the connection of the entrance cable to the lug to become loosened when a meter is removed or installed (Tr. 72-73).


43.
The damaged meter removed from the Lackner’s house on February 14, 2002, had been installed at their house September 9, 1997 (Tr. 76-77; Duq. Ex. 3).



44.
Between September of 1997, when the meter with the remote reader was installed at 400 Bradys Ridge Road, and February 14, 2002, when the meter was removed as damaged, no other meter had been removed or installed at the Lackner’s home, and no meter service order or other meter work was done at the Lackner’s home (Tr. 101-102, 105).


45.
Each meter has a number across the face of the meter, and there is a separate number for each remote reading device attached to a particular meter.  When a meter is inspected at the meter shop or a customer’s premises the meter number is written down (Tr. 122).



46.
When meters are installed, a color-coded numbered seal is attached to the meter and the seal number is recorded.  At the time of the November 2000 meter test and inspection seal #I584952 was removed and a new seal #910247 installed (Tr. 123).



47.
In November of 2003, the meter that had been installed at the Lackner’s house to replace the one that was damaged was removed because the remote reading device on the meter failed and a new meter was installed at the Lackners (Tr. 125‑127).
DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that Duquesne did not properly inspect the electric meter after it had been changed, which resulted in the meter becoming damaged, and requesting that Duquesne be required to reimburse them for the costs incurred in repairing the electric service to the house, it is clear that Ms. Gall is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Upon the presentation by a customer of evidence tending to establish the facts of the customer’s case, and, thus satisfy, initially, the customer’s burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the utility.  While the burden of going forward with the evidence may shift during a proceeding, the burden of proof never shifts.  It always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

With respect to the claim for reimbursement of the costs incurred by the Lackners in having their electric service replaced, the Commission does not have the jurisdiction to issue an order constituting an award of money damages.  Its jurisdiction is limited by law to the regulation of the facilities, rates and services of public utilities.  However, in the event that the Commission should find in this case that Duquesne failed to provide the Lackners with safe, adequate and reasonable service, the Lackners may then proceed in the appropriate Court of Common Pleas to try to obtain reimbursement of their expenses.

The record in this proceeding, even with the transcript corrections filed by Duquesne, is somewhat confusing.  On more than one occasion, the date of February 14, 2002, when the electric meter at the Lackner’s house was found to be damaged, is referenced as February 14, 2003.  However, having reviewed the transcript and the exhibits filed by Duquesne, the record indicates the following “time-line” of pertinent events at 400 Bradys Ridge Road, the home of the Lackners:

a.
September of 1997, a new electric meter and remote reading device are installed at 400 Bradys Ridge Road (Duq. Ex. 4, page 3);

b.
October of 2000, Ms. Gall contacts Duquesne to have electric service in her name at 400 Bradys Ridge Road (Duq. Ex. 4, page 2);
c.
November of 2000, in response to an inquiry from the customer, Duquesne sends personnel from Sargents Electric Company to 400 Bradys Ridge Road to test and inspect the electric meter (Duq. Ex. 3, page 1, Ex. 4, page 2, & Ex. 7);

d.
November 3, 2000, the meter test and inspection are performed at 400 Bradys Ridge Road.  The meter is found to be registering within the range of accuracy established by the Commission’s regulations.  No grounds, foreign wiring or loads, and no evidence of meter tampering were found (Duq. Ex. 3, page 1, & Ex. 7);
e.
February 14, 2002, Duquesne dispatches personnel to 400 Bradys Ridge Road in response to a report of a partial power loss by the customer.  The meter was found to be damaged, and a lug had burned off the meter socket.  The damaged meter was removed and a jumper cable was installed to provide some power to the customer.  The customer was advised to have the electric service replaced, a new meter socket installed, and the work inspected (Duq. Exs. 3, page 2, & 10);
f.
March 15, 2002, after the customer had the electric service, etc., replaced and inspected, a new meter was installed at 400 Bradys Ridge Road (Duq. Ex. 4, page 2);
g.
March of 2003, the meter removed from 400 Bradys Ridge Road on February 14, 2002, could not be tested at the meter shop because of the damage it had sustained (Duq. Ex. 5);
h.
November 2003, the meter that had been installed at 400 Bradys Ridge Road in March of 2002 was replaced because of the failure of the remote reading device (Duq. Ex. 4, page 1).


The position of the Lackners in this proceeding, as testified to by Mr. Lackner is that:  (1) sometime between the meter test and inspection in November of 2000 and the determination in February of 2002 that a lug had burned off the meter socket and the meter was damaged the meter at their house at 400 Bradys Ridge Road was removed and replaced with another meter; (2) the removal and replacement of the meter sometime between November of 2000 and February of 2002 damaged the connection of the entrance cable to the lug, which resulted in damage to their electric service and the meter; and (3) Duquesne should, therefore, reimburse them for the costs incurred in replacing their electric service in February and March of 2002.


However, Mr. Lackner could not provide any specific date or time period for any meter change between November of 2000 and February of 2002.  Further, the records submitted by Duquesne in this proceeding, and which are required to be maintained in accordance with the Commission’s regulations, see, e.g., 52 Pa. Code §§57.45 and 57.46, contain no entry for any meter change at 400 Bradys Ridge Road between those two dates.  While Mr. Lackner challenges the accuracy or completeness of those records, there is nothing in this record to corroborate his position that there was a change in the electric meter between November of 2000 and February of 2002.


Further, if there had been a meter change at the Lackner’s home between November of 2000 and February of 2002, the record does not support the position that the removal and replacement of the meter would loosen the connection of the entrance cable and lug to cause the damage found on February 14, 2002.  In this regard, Duquesne’s expert witness testified (Tr. 73):



Q.
Okay.  And is this something that would be subject to damaging in any 


way when a meter is pulled or installed?

A.
It would be highly unlikely.  I will never say never to anything, but it is highly unlikely that the instances of that happening are minimal. 


Based on my review of the record in this proceeding, it is my opinion that the burden of proof has not been satisfied and the complaint should be dismissed.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this meter service complaint proceeding are properly before the Commission.



2.
Diana L. Gall, as the party seeking affirmative relief from the Commission in this case, has the burden of proof.



3.
The burden of proof has not been satisfied in this case.



4.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:  That the complaint of Diana L. Gall against Duquesne Light Company, at Docket No. Z-01132062, is dismissed for the failure to satisfy the burden of proof.

Date:  September 16, 2004
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Administrative Law Judge
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