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HISTORY OF THE PROCEEEDING


Complainant Loretta Gilmore filed her complaint against Respondent PECO Energy Company on March 15, 2004.  In her formal complaint Ms. Gilmore stated that she can not afford the requested payment.  She went on to state that her bill grew over a year’s time when she had no income.  Also, she stated that her gas had been off and she used her electric stove for heat.  Finally, she stated that her son uses a nebulizer that is powered by electricity.  Respondent filed an answer April 28, 2004.



The initial hearing was held as scheduled on September 10, 2004, by hearing notice dated July 16, 2004.  Both the Complainant and counsel for PECO participated in the telephonic hearing held from Pittsburgh.  The comments and testimony were tape-recorded.  PECO’s counsel offered four exhibits that were admitted.  The record closed as of the adjournment of the hearing on September 10, 2004, as noted on the Chapter 56 Hearing Report.  No briefs were filed.  The record is summarized in the findings of fact that follow and reviewed in the discussion section. The complaint is sustained to the extent of the entry of a payment schedule and otherwise dismissed in the order at the end.
FINDINGS OF FACT


1.
Complainant Loretta Gilmore resides at 1514 Adams Avenue, Philadelphia, PA 19124-4506, with her daughter age 11 and her son age 10, where they receive electric utility service from PECO Energy Company.



2.
Ms. Gilmore described her home as a three story house with four bedrooms.  She uses an electric stove for cooking.  Additionally, she uses electricity for lighting, small appliances, a refrigerator, washer, clothes drier, two fans, and her son’s nebulizer.  She has used two space heaters and her kitchen stove to heat her home in the past.


3.
Ms. Gilmore stated that her son had been receiving disability payment from the state but that had been cut-off.  She also stated that her son had been the victim of identify theft.  Currently the sole monetary income for her and her two children comes in the form of a public assistance grant in the amount of $403.00 per month.  They also receive $371.00 worth of food-stamps.  She is supposed to receive a utility assistance payment as part of her housing assistance in the amount of $57.00, but that has been suspended for some reason.


4.
Ms. Gilmore listed the following monthly expenses, exclusive of electricity:





Rent (water/sewage included)

$200.00





Gas




  174.00





Telephone



    25.00





Food (in addition to food stamps)
    60.00





Transportation



    50.00




Restitution to Court


    56.00





TOTAL


$565.00



5.
As of the hearing, Ms. Gilmore had a balance due of $6,801.78 on her account for electric service from PECO.  Her last payment on the account was received by PECO in June 18, 2004 in the amount of $50.00. This was also the only customer payment in 2004. However, since the issuance of the decision of the Bureau of Consumer Services (“BCS”) on January 26, 2004, two LIHEAP cash and crisis grants totaling $731.00 have been credited to the account for a total amount of payments received of $781.00.   PECO Exhibits 1, 2.



6.
An informal complaint was opened for Ms. Gilmore by the Bureau of Consumer Services on September 25, 2003, at BCS case number 1497646.  The BCS issued its decision on January 23, 2004, and directed Ms. Gilmore to pay, beginning on February 16, 2004, a customer assistance program (“CAP”) budget of $243.00 plus $15.00 on the arrearage on the account.  PECO Exhibit 4.


7.
As of the hearing, the CAP budget for Ms. Gilmore’s account had dropped to $234.00 per month.



8.
The PECO witness, Ms. Arnetta Armstead, testified that Ms. Gilmore was placed on PECO’s CAP on November 7, 2001.  She stated that under the CAP, Ms. Gilmore is billed for 50% of the cost of the first 500 Kwhr of usage each month.  She stated that the billing amounts listed on PECO account statement, PECO Exhibit 1, were the amounts resulting after the application of the CAP credit.


9.
PECO’s witness calculated a catch-up amount of $1,618.00 which she stated was based on the budget amounts for the seven months from the effective date of the BCS decision to the date of the hearing, less the $50.00 payment made by Ms. Gilmore, but without credit for the LIHEAP grant and crisis funds received.
DISCUSSION


As the party seeking the intervention of this Commission, Ms. Gilmore has the burden of proving that PECO has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing her with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Ms. Gilmore has established that she has a very low income to support herself and her two young children.  She has also suffered financial setbacks with one result that she currently owes a substantial balance to PECO for electric service.  



Ms. Gilmore has not raised any question regarding the amount of her bills.  She readily acknowledged that she used her electric stove as a heat source, as well as two electric space heaters, last winter.  She also acknowledged that she has not been paying regularly on her account.  I expressed concern during the hearing with regard to the amount of consumption registered even during the non-heating months, and urged Ms. Gilmore to avail herself of an energy audit that apparently is available through the auspices of PECO.


The BCS decision was for Ms. Gilmore to pay her CAP budget plus $15.00.  The $15.00 on the arrearage is not the problem; the problem is that the CAP budget, which, even with the 50% discount on the first 500 Kwhr, was $243.00 as of the BCS decision in January.  The budget had only fallen to $234.00 as of the hearing on September 10th!


In cases involving challenges to determinations of the BCS, the Commission has held that the payment arrangement established by the BCS is to be the starting point for determining any subsequent payment arrangement.  Further, if the complainant has not complied with the payment arrangement established by the BCS, the complainant should be required to make a catch-up payment, equal to the amount of the missed BCS payments, unless the complainant has provided an explanation for not making those payments, and that explanation establishes good cause for excusing the failure to make the BCS payments.  Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z-00248730, Order entered 12/22/95.



The total amount of the catch-up payment to be required is to be calculated beginning with the date on which the first payment pursuant to the BCS decision was to have been made and ending with the entry date of the Commission’s Order.  The calculation of the catch-up payment amount is to be based solely on that part of the bill related to consumption as derived from the monthly budget amount.  Moeller v. Duquesne Light Co., Docket No. Z-01215104, Order entered 9/22/03; Frayne v. PECO Energy Co., Docket No. C-20029005, Order entered 9/10/03; Stammel v. PG Energy, Docket No. C-20037994, Order entered 5/21/03.  The total amount of the catch-up payment amount is to be reduced by the amount of customer payments as well as the amount of energy assistance grants received after the date of the BCS determination.  Van Ess v. Duquesne Light Co., Docket No. C-00968139, Order entered 6/13/97; Novich v. Duquesne Light Co., Docket No. C-00968395, Order entered 5/27/97.  I can not find any support for PECO’s position, as stated by its witness here, that energy grants should not be applied to its calculation of its CAP catch-up payment amounts.  The energy grants are intended to help the customer to become current; at the very least the grants should be applied to the total of what the bills would have been without the CAP credit.  It appears unfair not to credit the customer with taking the initiative to seek assistance.


A complainant who demonstrates a good faith effort to comply with the BCS determination may be excused from being required to make a lump-sum catch-up payment.  Palmer v. Duquesne Light Co., Docket No. Z-00314726, Order entered 4/23/97; Paner v. Duquesne Light Co., Docket No. C-00968395, Order entered 5/27/97.  However, a complainant’s limited income is not sufficient by itself to establish good cause for failing to comply with the BCS determination.  Downey v. Duquesne Light Co., Docket No. C-00968410, Order entered 9/16/97; Stathakis v. Pennsylvania Power & Light Co., Docket No. F-00294590, Order entered 10/24/96. 


Whether or not a complainant has substantially complied with a BCS decision has been determined by comparing the amount paid to the amount that would have been paid.  For example, the Commission has indicated that payment amounts ranging from 75% or more of the total amount that would have been paid demonstrate both a good faith effort to comply and substantial compliance.  Fallon v. PECO Energy Co., Docket No. F-00381973, Order entered 12/04/98; Blount v. PECO Energy Co., Docket No. F-00443631, Order entered 2/16/99.  Payments by a complainant that only total 13% of the total amount that was due under the BCS decision has been held to not be substantial compliance.  Alston-Hardy v. Duquesne Light Co., Docket No. C-00981182, Order entered 2/16/99.   


According to PECO’s witness, if Ms. Gilmore had made payments on consumption in accordance with the BCS decision, she would have paid $1,618.00, which is the result of adding seven monthly budget bills.  If the LIHEAP grants are counted as part of her payments, the total amount of the payments received is $781.00.  The amount of $781.00 is just over 48% of the $1,618.00 catch-up amount testified to by the PECO witness.


Ms. Gilmore does not have a good payment history.  From September 2002 until August 19, 2004, PECO received four payments on her account, three of which were LIHEAP grants.  Given her present financial situation it does not appear that she can even afford the current budget amount let alone any catch-up amount or payment on the arrearage.  She has not testified that her financial situation will improve at any specific time in the near future.  As a result she is not a candidate for being permitted to pay an amount less than her current bills.  Mill v Pa. PUC, 447 A.2d 1100 (Pa. Cwlth. 1982); Baum v. Duquesne Light Co., 56 PA PUC 742 (1983).


Based on the review of the record and in light of past decisions of this Commission, Ms. Gilmore must be required to make a catch-up payment to become current with the terms of the BCS determination on her informal complaint.  In addition, she must be required to pay her monthly CAP rate budget bill plus an additional $15.00 per month toward the arrearage on her PECO account.  Moeller v. Duquesne Light Co., Docket No. Z-01215104, Order entered 9/22/03; Frayne v. PECO Energy Co., Docket No. C-20029005, Order entered 9/10/03; Stammel v. PG Energy, Docket No. C-20037994, Order entered 5/21/03.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant has failed to show any violations by PECO Energy Company of the Public Utility Code or the regulations of this Commission, and has thus failed to carry her burden of proof.
ORDER

THEREFORE,
 IT IS ORDERED:



1.
That the complaint of Loretta Gilmore against the PECO Energy Company, docketed at C-20042693, is dismissed for failure to carry the burden of proof.



2.
That PECO Energy Company shall issue a bill, within fifteen (15) days of the date of entry of the final order in this case, to Loretta Gilmore which represents the missed consumption payments resulting from non-compliance with the BCS decision dated January 23, 2004, at BCS Case Number 1497646.  The bill shall credit Ms. Gilmore with both her payments and with the amounts of the energy assistance grants that she has applied for and PECO has received.


3.
That the bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Loretta Gilmore within thirty (30) days of issuance.  



4.
That, thereafter, Loretta Gilmore shall pay to PECO Energy Company her monthly CAP budget bills, plus fifteen dollars ($15.00) per month toward the arrearage.  


5.
That, as long as Loretta Gilmore keeps the payment schedule stated in this Order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.  


6.
That, if Loretta Gilmore does not keep the payment schedule stated in this Opinion and Order, PECO Energy Company is authorized to suspend or to terminate her utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.


7.
That PECO shall exercise diligence in providing Complainant Loretta Gilmore with assistance and information for applying for all available assistance in meeting her payment obligation to PECO.
Dated:  September 15, 2004



______________________________






Michael A. Nemec






Administrative Law Judge
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