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This Initial Decision grants the motion of ALLTEL Pennsylvania, Inc. (ALLTEL), and dismisses the complaint filed against it by Julie B. Cohen (Ms. Cohen)

History of the Proceeding


Ms. Cohen filed her complaint against ALLTEL on June 16, 2004, alleging a lack of telephone competition in her area and that ALLTEL’s rates are too high.  On August 4, 2004, ALLTEL filed its answer and new matter to the complaint, and also its motion to dismiss the complaint.  By letter dated August 16, 2004, the Commission informed the parties that the motion had been assigned to me for disposition.  That letter also informed Ms. Cohen that, in accordance with Section 5.101 of the Commission’s regulations, 52 Pa. Code §5.101, she had 10 days in which to file a response to ALLTEL’s motion.  No response has been received from Ms. Cohen.

Discussion


Section 5.101 of the Commission’s regulations, 52 Pa. Code §5.101, permits the filing of preliminary motions.  This is similar or analogous to the filing of preliminary objections in Pennsylvania Civil Practice.  See, Rules 1017 and 1028 of the Pennsylvania Rules of Civil Procedure.  The Pennsylvania Supreme Court has held that cases should be dismissed on preliminary objections only when dismissal is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (1979).  The Commission has applied this principle in ruling on preliminary motions.


In her complaint against ALLTEL, Ms. Cohen alleged that:
They do not have to open the area I live in to competition and their rates are much worse than the competition on …(?) service and especially DSL.

Ms. Cohen requested that the Commission:

Open this area to competition!  If that is impossible, ensure ALLTEL maintains competitive rates and services – for example allowing DSL while retaining whatever internet service provider you desire.  (Emphasis in original).


In its motion to dismiss, ALLTEL incorporates by reference, the representations made in its answer and new matter.  Taken as a whole, ALLTEL’s position is that:



a)
issues involving “DSL” and “internet service providers” are not within the Commission’s jurisdiction;


b)
it does not block other telephone companies from competing in its service territory, nor is it empowered to do so;



c)
the Federal Telecommunications Act of 1996 and past decisions of the Commission do not prohibit facilities-based competitive local exchange carrier (CLEC) competition in rural service territories like that of ALLTEL;



d)
that other telephone companies have not chosen to provide competitive local exchange service in ALLTEL’s territory is a matter beyond its control, and is not accountable for the alleged lack of competitive services;



e)
its rates have been found by the Commission to be just and reasonable; and



f)
the availability of wireless telephone service in ALLTEL’s Murrysville exchange, where Ms. Cohen resides, indicates that she does have a choice of carriers to make and receive local calls.



The Federal Telecommunications Act of 1996 and the various orders of the Commission that have been entered pursuant to that Act have opened the local telephone market to the possibility of competition.  With respect to ALLTEL, it has faced the possibility of facilities-based competition from competitive local exchange carriers (CLECs)
 since July 1997.  There is no allegation in the complaint that ALLTEL has actively prevented any facilities-based CLEC from offering local telephone exchange service in ALLTEL’s territory.



ALLTEL correctly notes that the Commission has held that issues involving DSL and internet service providers are not matters within its regulatory jurisdiction.  It also correctly notes that its rates have been found by the Commission to be just and reasonable.  This latter point, however, would not be sufficient in and of itself to support dismissal of the complaint.  A complaint may be filed against the rates of any public utility after a Commission finding that the rates are just and reasonable, if there is a credible allegation in the complaint that the rates are unjust or unreasonable.  Although Ms. Cohen alleges that ALLTEL’s rates are “worse than the competition”, that does not constitute an allegation that ALLTEL’s rates are unjust or unreasonable.


Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) provides that the Commission may dismiss any complaint without a hearing, if in the opinion of the Commission, a hearing is not necessary in the public interest.  Since July of 1997, the Commission has acted to permit facilities-based CLECs to provide local telephone exchange service in ALLTEL’s territory.  In my opinion, any hearing in this case is not going to result in the establishment of a better competitive market climate than the Commission has already provided.  Accordingly, in my opinion, a hearing in this case is not necessary in the public interest.  It is also my opinion that any hearing in this case is not likely to result in any changes to ALLTEL’s currently approved and filed rates.
Conclusions of Law


1.
The parties to and subject matter of this local exchange competition complaint proceeding are properly before the Commission.



2.
The complaint filed in this proceeding fails to allege any act or thing done or omitted to be done by ALLTEL in violation or claimed violation of any law which the Commission has jurisdiction to administer or of any order or regulation of the Commission.



3.
The complaint filed in this proceeding fails to allege that ALLTEL has precluded facilities-based CLECs from offering local telephone exchange service within its territory.



4.
The complaint filed in this proceeding fails to allege that the rates of ALLTEL are unjust or unreasonable.



5.
A hearing on this complaint is not necessary in the public interest.



6.
The motion to dismiss should be granted and the complaint dismissed.

ORDER


Therefore,



IT IS ORDERED:



1.
The motion to dismiss the complaint of Julie B. Cohen against ALLTEL Pennsylvania, Inc., at Docket No. C-20043191, is granted.



2.
The complaint filed by Julie B. Cohen against ALLTEL Pennsylvania, Inc., at Docket No. C-20043191, is dismissed, without hearing, as a hearing is not necessary in the public interest.

Date:  September 14, 2004
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� 	An example of a CLEC might be a cable television company that requested and was granted authority from the Commission to provide competing local exchange telephone service through its existing cable television facilities.
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