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This Initial Decision dismisses the complaint filed by Deanna Davenport (Ms. Davenport) against Duquesne Light Company (Duquesne), at Docket No. C‑20031483 for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Ms. Davenport filed her complaint against Duquesne on October 6, 2003, alleging that her payment of a security deposit was not properly credited to her account and requesting an adjustment to her account.  Duquesne’s answer was filed on November 17, 2003.  By letter dated April 6, 2004, the Commission informed the parties that the hearing in this case would be held, by telephone, on May 10, 2004.  A Prehearing Order was issued on April 8, 2004.



The hearing was held, as scheduled.  Ms. Davenport, who was not represented by an attorney, testified in support of her complaint and submitted six exhibits.  Duquesne, represented by counsel, presented the testimony of one witness and submitted five exhibits.  All 11 exhibits were admitted into the record, which with the 52-page transcript of the hearing, was closed by Order issued June 17, 2004.

FINDINGS OF FACT


1.
The Complainant in this case is Deanna Davenport, whose address is 2506 Spring Garden Avenue, Pittsburgh, PA 15212 (Tr. 10).


2.
The Respondent in this case is Duquesne Light Company.



3.
Ms. Davenport and a friend named Ellen Davenport were residing at 2506 Spring Garden in June of 2003 when Ms. Davenport noticed that they had received a 48‑hour shut off notice (Tr. 10, 19-20).


4.
The electricity was off for five days, when Ms. Davenport contacted Duquesne and was told she had to pay $156.00 to have service restored (Tr. 10-11).



5.
On June 17, 2003, a Monday, Ms. Davenport transferred $156.00 from her Christmas fund into her checking account to avoid the check being returned for insufficient funds and then having to pay a penalty (Tr. 11-12; Comp. Ex. 1).



6.
Ms. Davenport’s boyfriend went to deliver the check to Duquesne because she was at work.  The check was drawn on Mellon Bank.  At that time, Citizens Bank was converting Mellon Bank to Citizens Bank.  Ms. Davenport still had Mellon checks, and wrote one of them to Duquesne in the amount of $156.00 (Tr. 13-14).



7.
On Thursday, four days after writing the $156.00 check to Duquesne, Ms. Davenport was told by someone at the bank that the check had been cashed (Tr. 14).



8.
In July of 2003, Ms. Davenport became aware of a problem with the $156.00 check she had written to Duquesne when she was informed she had to pay $156.00 (Tr. 14-15).


9.
Ms. Davenport refuses to pay a second $156.00, because she has already given Duquesne a Mellon check for that amount.  During the time Mellon was being converted to Citizens Banks she believed it was okay to continue using the Mellon checks she had (Tr. 16‑17).



10.
Ms. Davenport has never received a bank statement from Citizens Bank showing that the $156.00 had been deducted from her account and paid to Duquesne (Tr. 17).



11.
Ms. Davenport testified that a Mr. Lisowski at Duquesne told her the $156.00 check was missing.  According to her testimony, some time after sending the $156.00 to Duquesne she had a conversation with Mr. Lisowski who informed her that he did not have the check and did not know where it was (Tr. 18, 21-22).



!2.
At the hearing, Ms. Davenport acknowledged that the past due balance on her account was in excess of $440.00 (Tr. 28-29).



13.
As of the hearing in this case, the balance on Ms. Davenport’s account was $441.18.  This does not include the $156.00 security deposit (Tr. 32; Duq. Ex. 1).



14.
The security deposit is based on an average of two months of billings.  It could have been paid in three installments, with $78.00 due at the time of the application for service, $39.00 due thirty days thereafter, and the final $39.00 due an additional thirty days later (Tr. 32-33; Duq. Ex. 5).



15.
Duquesne required a security deposit from Ms. Davenport because she did not provide sufficient credit information on her application for service.  Also she had the same last name as the prior customer, had a PA driver’s license showing her address to be 2506 Spring Garden, and that was also Ms. Davenport’s mailing address (Tr. 33, 35).


16.
The $156.00 check for the security deposit, and which is the subject of this complaint proceeding, is in the physical possession of Duquesne.  It was returned to Duquesne by the bank and has never been paid (Tr. 35-36, 37; Duq. Ex. 2).



17.
Ms. Davenport was advised by different representatives of Duquesne, on several occasions, that her $156.00 check had not been paid by the bank, and she was still required to pay the $156.00 security deposit (Tr. 37-41; Duq. Ex. 4).

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that Duquesne had not properly credited her payment of the security deposit, and requesting an account adjustment, it is clear that Ms. Davenport is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that the Complainant has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



The record in this case, summarized in the Findings of Fact, is that in June of 2003, Ms. Davenport went to a branch of the Citizens Bank and transferred $156.00 from her Christmas fund to her checking account.  She then wrote a check to Duquesne Light Company in the amount of $156.00 in payment of a security deposit for her electric service account at 2506 Spring Garden Avenue.  She used a Mellon Bank check to pay the security deposit because this was at the time Mellon Bank was being converted to Citizens Bank; she only had Mellon Bank checks, and thought it would be okay to use them.  The $156.00 check that she sent to Duquesne was returned by Mellon Bank unpaid, and Citizens Bank has never sent her a statement showing the $156.00 being deducted from her checking account and being paid to Duquesne.



Although Ms. Davenport believes that by writing the Mellon Bank check the security deposit has been paid, the record clearly indicates that the security deposit has, in fact, not been paid.  Thus, Ms. Davenport is still required to pay the $156.00 security deposit to Duquesne.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this billing dispute complaint proceeding are properly before the Commission.



2.
Ms. Davenport, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Davenport has failed to satisfy the burden of proving that she paid the security deposit to Duquesne.



4.
The complaint should be dismissed for the failure to satisfy the burden of proof.

ORDER


THEREFORE,



IT IS ORDRED:  That the complaint of Deanna Davenport against Duquesne Light Company, at Docket No. C-20031483, is dismissed for the failure to satisfy the burden of proof.

Date:  September 16, 2004
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