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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Gary Bennett (Complainant) on April 4, 2004, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Debra Paist issued on March 16, 2004, in this proceeding.  The Complainant did not serve a copy of the Exceptions on PECO Energy Company (Respondent).  By Secretarial Letter dated April 23, 2004, the Respondent was served with the Complainant’s Exceptions.  The Respondent did not file Replies.
History of the Proceeding


On July 3, 2003, the Complainant filed a formal Complaint from a Decision of the Bureau of Consumer Services (BCS) at BCS Docket No. 01305342 issued on May 20, 2003, which dismissed the Complainant’s allegations that the Respondent had over-billed him from 1984 through 1996 by not charging him customer assistance program (CAP) rates, for which his income may then have made him eligible.  The BCS Decision concluded that the Complainant is responsible to contact the Respondent, if the Complainant is payment-troubled, to have the Respondent determine if the Complainant is eligible for the Respondent’s CAP.  


The BCS Decision further directed that, beginning with the bill due in June, 2003, the Complainant pay current bills as due, plus an additional $15.00 a month toward the arrearage of $446.51 until the account balance is paid in full.  The BCS did not require the Complainant to make a lump sum amount.  As relief, Complainant sought a refund of his overpayments.  


On August 1, 2003, the Respondent filed an Answer which denied the Complainant’s allegations.  By a notice dated November 26, 2003, the case was set for a telephonic hearing on March 16, 2004.  Prior to the hearing, the ALJ determined that the Complaint should be dismissed on its merits without hearing, since the Complainant seeks refunds for the period from 1984 to 1996, a period of time all of which is more than 6.5  years before the Complaint was filed on July 3, 2003.  The ALJ noted that Section 1312 of the Public Utility Code, 66 Pa. C.S. § 1312, prohibits any refunds for alleged improper charges for service rendered more than four years before the filing of the informal Complaint.  Accordingly, the ALJ recommended that the Complainant be dismissed.  As mentioned above, the Complainant filed Exceptions, to which the Respondent filed no Replies. 
Discussion


The ALJ made reached three Conclusions of Law.  The ALJ’s Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly, or by necessary implication, they are rejected or modified by this Opinion and Order.  The billing periods in dispute in this Complaint are from 1984 to 1996.  In the Initial Decision, the ALJ concluded that, since the billing periods in dispute occurred more than four years before the Complaint was filed on July 3, 2003, this Commission is prohibited by Section 1312 of the Public Utility Code, 66 Pa. Code § 1312, from directing a refund, as the Complainant is requesting.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged the accuracy and propriety of his electric bills from the Respondent.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that the when a litigant has the "burden of proof," it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49 70 A.2d 854, 856 (1950).   In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which "fairly out-weighs the probative value of any proof offered against the claim."  Id.  (emphasis in original).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further dis​cussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); see also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


In his Exceptions, the Complainant contends, among other things, that the ALJ failed to consider that the Respondent, as a regulated utility, is required to charge only what is permitted in its tariff for the period from 1984 through 1996 and made no effort to determine if it was charging the Complainant the correct rate.  The Complainant argues that, since the Respondent’s alleged violations predate the four-year time limitation at 66 Pa. C.S. § 1312, the time limitation is irrelevant.  (Exc. at 1). 


We disagree with the Complainant.  Section 1312 of the Public Utility Code, 66 Pa. C.S. § 1312, prohibits any refunds for alleged overpayments made prior to four years before the filing of the formal Complaint on July 3, 2003, or before July 3, 1999.  Since the alleged overcharges occurred between 1984 and 1996, they are prohibited by Section 1312.  Furthermore, Section 1312 provides no exceptions to this time limit, such as the one suggested by the Complainant.  



Regarding the Complainant’s argument that since the alleged overcharges predate the four-year time limit of Section 1312, that Section is irrelevant, we note the following.  The essence of the time limitation in Section 1312 is to prevent complainants from requesting refunds for periods of time prior the four-year time limitation.  We conclude that the four-year time limitation is indeed relevant to this proceeding, and that the alleged overcharges are barred precisely because of the four-year limitation at Section 1312.  66 Pa. C.S. § 1312.


As indicated in the BCS Decision from which this appeal was taken, it is the responsibility of the customer, if the customer is payment troubled, to contact the utility to ascertain his or her eligibility for inclusion in a customer assistance program.  It is not the responsibility of the utility.


Normally, we would direct the Respondent to calculate, and the Complainant to pay, a lump sum amount for missed consumption payments resulting from noncompliance with the BCS Decision issued on May 29, 2003.  However, since the ALJ issued the Initial Decision on the merits without hearing, there is no evidence of record in this proceeding that there were any such missed consumption payments resulting from noncompliance with the BCS Decision.  The Respondent’s Answer to the Complaint does not indicate that there were any missed payments either.  Accordingly, we will not direct the Respondent to calculate and the Complainant to pay such a lump sum.  However, we will direct the Complainant to pay the current monthly bill, as due, plus an additional $15.00 per month toward the arrearage until it is paid in full.

Conclusion


We conclude that because the Complainant seeks a refund for payments made more than four years prior to the date of his Complaint, the Commission no longer has subject matter jurisdiction, pursuant to 66 Pa. C.S. § 1312.  In addition, the Complainant has failed to satisfy the requisite burden of proof, as required by Section 332(a) of the Code, 66 Pa. C.S. § 332(a), that his Complaint should otherwise be entertained by this Commission.  Accordingly, we shall deny the Exceptions of the Complainant and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Gary Bennett are denied.  


2.
That the Initial Decision of Administrative Law Judge Debra Paist is adopted, consistent with this Opinion and Order.


3.
That the Complaint filed by Gary Bennett against PECO Energy Company at Docket No. F-01305342 is dismissed.


4.
That, Gary Bennett shall pay to PECO Energy Company monthly current bills, plus fifteen dollars ($15.00) per month toward the overdue arrearage owed to PECO Energy Company.



5.
That as long as Gary Bennett adheres to the payment arrange​ment stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating his service, except for valid safety or emergency reasons.



6.
That if Gary Bennett fails to keep the payment arrangement stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.


7.
That this matter be marked closed.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 22, 2004
ORDER ENTERED:  October 26, 2004
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