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Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On February 4, 2004  Jerome Simmons/Koinonia Christian Community Church (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia, that he is protesting the amount owed; that the payment arrangement is too much; that he didn’t owe $2,000 of the bill because it was the bill of a tenant.  Complainant requests that he not be held responsible for the previous tenant’s bill and to lower the monthly payment.

PECO duly filed an Answer denying that Complainant is unable to pay the electric bill and strict proof thereof was demanded by PECO.  In addition, PECO averred that Complainant’s balance was $16,049.87; that the average monthly bill was $748.00 and the monthly budget was $881.00; that the last payment was on January 27, 2003 in the amount of $110.00; that the Bureau of Consumer Services (BCS) Decision of August 4, 2002 required Complainant to pay current bills plus $720.00/month starting August 2003; that Complainant has not complied.  PECO further denied that Complainant is being charged for the former tenant’s usage, but that on or about May 24, 2002, PECO discovered that service was illegally restored at 1101 W. Allegheny Avenue, 2nd Floor, Philadelphia, and Complainant was backbilled for usage from February 25, 2001.  PECO seeks dismissal of the Complaint.

An initial hearing was held on September 17, 2004 and due notices were sent to the parties.  At the hearing, an appearance was entered by counsel on behalf of the Respondent and one witness for Respondent was present.  No appearance in person or by counsel was entered on behalf of Complainant.  The Administrative Law Judge then recessed the hearing to afford Complainant additional time to appear at the hearing.  During the recess, the Administrative Law Judge placed two telephone calls to Complainant.  The calls were answered by an answering machine and the Administrative Law Judge left messages inquiring as to the whereabouts of Complainant.  Thereafter, the hearing was resumed at about 10:35 a.m., but Complainant still had not arrived.  The foregoing facts were then placed upon the record, whereupon counsel for Respondent moved to dismiss the Complaint with prejudice for Complainant’s failure to appear to prosecute same.  The Administrative Law Judge took the motion under advisement.  The record was closed on September 17, 2004.
FINDINGS OF FACT



1.
The Complainant in this matter is Jerome Simmons/Koinonia Christian Community Church.



2.
The Respondent in this matter is PECO Energy Company


3.
A hearing in this matter was scheduled to be held on September 17, 2004, and due notices of said hearing were sent to the parties.

4.
At the hearing, Respondent appeared by counsel and one witness on behalf of Respondent was present.



5.
The Administrative Law Judge recessed the hearing to afford Complainant additional time to arrive at the hearing.  The Administrative Law Judge placed two telephone calls to Complainant and left messages on Complainant’s answering machine.


6.
When the hearing was resumed, Complainant had not arrived.



7.
Complainant did not otherwise communicate with the Administrative Law Judge to explain his absence.



8.
Counsel for Respondent moved that the Complaint be dismissed with prejudice for lack of prosecution.

DISCUSSION



On the date, time and place scheduled for the hearing, Complainant did not appear either in person or by counsel and could not be reached by telephone.  From the record, it appears that due notice of the hearing was sent to all parties.  Since Complainant was the party instituting this action, it was his duty to appear at the hearing and prosecute his Complaint.  Inasmuch as this case was called for hearing with proper notice given and the Complainant failed to appear or explain his absence, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by a litigant’s failure to appear to prosecute his Complaint or provide a reasonable explanation for not doing so.  Accordingly, Respondent's Motion to dismiss the Complaint with prejudice will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainant has failed to appear to prosecute his Complaint and therefore has failed to meet his burden of proof.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Jerome Simmons/Koinonia Christian Community Church against PECO Energy Company at Docket No. C-20042569 is hereby dismissed with prejudice.



2.
That this matter be marked closed.

Date:  September 17 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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