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HISTORY OF THE PROCEEDING


This decision denies a complaint that Robert C. Barson (“Complainant”) filed with the Commission on June 18, 2003.  Barson alleges his building has experienced “mini” power outages that damaged equipment while receiving commercial electric service from Duquesne Light Company (“Respondent” or “Duquesne Light”).  He seeks an order instructing Duquesne Light to reimburse him for the damages.  The Respondent answered the complaint with new matter on July 18, 2003 denying any wrongdoing and arguing the Commission lacks jurisdiction to award money damages.


A hearing originally set for March 1, 2004 was postponed due to a scheduling conflict with some of the Respondent’s witnesses.  Instead, a hearing was held on June 8, 2004.  The Complainant appeared pro se.  Regina M. Sestak, Esq., represented Duquesne Light.  The Complainant offered eight exhibits and the Respondent submitted eleven exhibits (Respondent’s Exhs. 1‑8, 10‑12) for admission into the record.  The hearing generated 84 pages of notes of testimony.  No briefs were filed.  The record closed on July 8, 2004.
FINDINGS OF FACT
1. The Complainant, Robert C. Barson, owns and operates as a sole proprietor a business known as Barson Development Company, which is located at 615 Washington Road, Pittsburgh, Pennsylvania 15228.  This business owns and manages a five-story office building at this location.  The building of approximately 435,000 square feet in area houses over 20 tenants (N.T. 5‑7, 11).
2. Barson Development Company has received commercial electric service delivered by the Respondent, Duquesne Light Company, at this location since he bought the property in January 1984 (N.T. 6‑7, 11).
3. The Complainant’s electric generation supplier is Strategic Energy, LLC (N.T. 7‑8).
4. Beginning in 2000, Barson began experiencing a problem of losing one or more phases of his three-phase electric service to the building on the average of once or twice a month.  Some of these outages would be momentary, while others lasted as long as one or two minutes.  The Complainant was unable to discern any noticeable pattern to these outages and was unable to relate these outages to any specific weather event (N.T. 8‑11).
5. In August 2001, an air-conditioning compressor was damaged, when Barson lost one phase of his three-phase electric service (N.T. 9‑10, 17‑18; Complainant’s Exh. 1).

6. In March 2003, Barson lost a starter for a furnace heat pump during another outage (N.T. 9‑10, 18‑19; Complainant’s Exh. 2).
7. Barson does not recall any incident of single-phasing occurring in 2004 (N.T. 11).

8. Since purchasing the building in 1984, the Complainant on average has performed electrical work on the premises every several months, whenever a tenant might wish to add a circuit, or add or remove plugs.  Barson has not changed the overall electrical service to the building (N.T. 11‑12).
9. The building receives electrical service through a single meter delivered to a main electrical panel located in a furnace room underneath the building.  Each floor of the building has a separate sub-panel (N.T. 7, 12).

10. Barson has personally observed some of the outages that he describes, while his tenants have reported other problems to him (N.T. 13).
11. The first floor of the building houses a bridal shop, an interior decorator, a therapist and the main office for Barson Development Company.  The second floor houses an attorney, two dentists, a psychological therapist and a blood laboratory.  A couple of therapists, an attorney, a dental laboratory and three other businesses occupy the third floor.  The fourth floor has an attorney, two therapists, a computer company and another business.  The fifth floor is occupied by an insurance company, a physical therapist, three other therapists and Barson’s personal office.  Two elevators serve the building.  Two units supply air-conditioning to each floor.  A three-phase pump provides water to each floor.  Other than normal computers and office equipment, none of the tenants operate heavy-load electrical equipment (N.T. 13‑16).
12. The building itself is situated in a commercial district with stores and other office buildings (N.T. 16).
13. Small trees line Washington Road in front of the building, but electrical service enters the rear of the building via an alley without any chance of interference from overhead vegetation (N.T. 16).
14. The Complainant has not kept a log of when these electrical outages occurred (N.T. 10, 16‑17).

15. The Complainant understands that the Commission has no jurisdiction to award money damages (N.T. 17).
16. Duquesne Light denied any responsibility for damage to Barson’s air-conditioning compressor (N.T. 19; Complainant’s Exh. 3).

17. Duquesne Light denied any responsibility for damage to the Complainant’s heat pump (N.T. 19‑20; Complainant’s Exh. 4).

18. Duquesne Light denied any responsibility for these incidents, because it claimed that this customer failed to “install protective devices for all three-phase equipment, and single-phase equipment connected phase-to-phase (especially motors)” (N.T. 20‑21, 24; Complainant’s Exhs. 5 & 6).
19. The Complainant claims that he had protective devices, called “heaters,” on his equipment; they came installed on the equipment (N.T. 21, 23‑24; Complainant’s Exh. 8). 

20. Duquesne Light acknowledges that “loss of phase” protection is provided by three overload relays known as “heaters” in conventional motor starters (N.T. 22; Complainant’s Exh. 7).
21. The Complainant offers a section of a manual on refrigeration equipment similar to his own that he cites for the proposition that the National Electric Code requires three-phase protection to be installed on all air-conditioning systems (N.T. 23; Complainant’s Exh. 8).
22. The Complainant does not recollect when he began complaining to Duquesne Light, how many times he called, to whom he may have talked, and he did not keep a log of his calls to the utility complaining about the outages (N.T. 24‑26).

23. The Complainant does not recall how many complete outages he experienced during the past three years, although he believes they occurred on more than one occasion (N.T. 26).
24. During none of his calls to Duquesne Light, did the Complainant express dissatisfaction with the service he was receiving (N.T. 27).

25. Duquesne Light offers a map of the area where the Complainant’s building is located (N.T. 41‑43; Respondent’s Exh. 2).

26. An electrical circuit includes a substation and all of the wires and cables running from the substation that deliver electrical energy to the utility’s customers (N.T. 33). 

27. Duquesne Light submits a map of the Woodville distribution circuit serving the Complainant’s building (N.T. 42; Respondent’s Exh. 3).

28. Duquesne Light maintains business records in a computer data base in the regular and ordinary course of its business relating to service interruptions of greater than five minutes in duration on its distribution system (N.T. 31‑33, 51-53).
29. Duquesne Light posits it is highly unlikely that an incident involving a loss of one phase of three-phase service would last less than five minutes, because it could not dispatch a technician to a location to close an open fuse in less than five minutes (N.T. 54‑55).
30. Duquesne Light submits an Interruption Record Detail for the distribution circuit serving the Complainant for the period of January 1, 2001 through June 4, 2004 (N.T. 33‑41; Respondent’s Exh. 1).



a.
On April 12, 2001 at 3:30 p.m., a tree brought down a set of 23,000 volt conductors into another set of 23,000 volt conductors, broke the cross arms for both circuits, causing the wire to burn down.  This outage lasted 51 minutes (N.T. 34; Respondent’s Exh. 1).



b.
On June 12, 2001 at 7:23 a.m., a substation breaker locked out for four minutes.  A substation breaker operates in similar fashion to a residential fuse box.  When a problem occurs on the line, the breaker opens to prevent damage.  A substation breaker will automatically open and close several times, until the breaker remains open or “locks out,” if the problem persists.  The automatic operation of a station breaker will interrupt all three phases of service, not just one phase of three‑phase service (N.T. 34‑36, 55‑57; Respondent’s Exh. 1).



c.
On January 3, 2002 at 12:38 p.m., a sectionalizer locked out due to a lightning arrestor failure.  This outage lasted eight minutes.  A sectionalizer operates like a breaker mounted on a utility pole.  It opens or locks out when a lightning arrestor fails.  A lightning arrestor is a piece of equipment that directs lightning strikes toward the ground and away from other equipment that may be damaged from a lightning strike.  A sectionalizer properly opening up or locking out will ensure that only a fragment of a long distribution circuit will be affected by an outage.  Duquesne Light can remotely operate its sectionalizers (N.T. 36‑37; Respondent’s Exh. 1).



d.
On July 1, 2002 at 5:43 p.m., a sectionalizer locked out due to a lightning strike.  The outage lasted one hour and 37 minutes (N.T. 37‑38; Respondent’s Exh. 1).




e.
On July 22, 2002 in response to a trouble call, Duquesne Light dispatched a technician to a customer’s premises.  The technician determined the problem to be internal to the premises and advised the customer (N.T. 38, 51‑52; Respondent’s Exh. 1).



f.
On March 10, 2003 at 12:20 p.m., a jumper burnt open and a customer was left on one phase.  A jumper is a line that connects two wires across an insulator.  The customer was tied to another circuit and when the Duquesne Light technician arrived, everything had returned to normal.  The technician advised the customer of what had happened.  This incident was the only one recorded during this period involving a loss of three-phase service (N.T. 38‑39, 45‑47; Respondent’s Exhs. 1 & 5).



g.
Duquesne Light provides three-phase power to its customers.  Most residential use requires only one phase.  Commercial equipment, particularly electric motors, requires three-phase service (N.T. 39).




h.
On June 24, 2003 at 10:12 p.m., Duquesne Light intentionally opened a sectionalizer to de-energize a 23,000 volt line in order to remove a tree.  This outage lasted four minutes (N.T. 40; Respondent’s Exh. 1).




i.
On August 27, 2003 at 12:14 p.m., Duquesne Light received a call that a customer was receiving low voltage coming into the building.  Upon arrival, the technician checked the voltage and found it to be a normal 120/208 (N.T. 40, 48‑52; Respondent’s Exh. 1).



j.
On November 13, 2003 at 8:33 a.m., a substation breaker locked out due to a burnt off pole during a wind storm.  The outage lasted 48 minutes (N.T. 41; Respondent’s Exh. 1).

31. The Complainant’s building was located at the end of the Woodville distribution circuit (N.T. 43‑44; Respondent’s Exh. 3).
32. On December 3, 2003, Duquesne Light energized a new South Hills circuit and transferred the Complainant’s building to the new circuit (N.T. 44‑45; Respondent’s Exh. 4).

33. Duquesne Light initiated the new circuit as part of its system upgrade.  Electric utilities no longer operate on 4 kV circuits, relying instead on 24 kV circuits.  Finding replacement parts difficult to obtain for 4 kV circuits and due to load growth, Duquesne Light is switching to 24 kV circuits, instead of the 4 kV circuits that it has utilized in the past (N.T. 45).
34. Longer circuits present more exposure to circuit breaker operations (N.T. 57).
35. While on the Woodville circuit, Barson’s building was two or three miles away from the substation.  Now that it is on the South Hills circuit, the building is only one-half mile away from the substation.  Duquesne Light posits the Woodville circuit was not “a real long circuit from beginning to end” (N.T. 57).

36. While admitting it is possible, Duquesne Light rejects any notion that it failed to deliver adequate service causing loss of power to only one floor of the Barson building (N.T. 57‑58).
37. Duquesne Light maintains in the regular and ordinary course of its business records of calls from its customers concerning power problems, i.e., partial power, low voltage, outages, etc.  Its records of trouble calls for Barson’s account show that it received only one call, on July 22, 2002, from this customer complaining of a loss of one phase of his three-phase service.  Upon dispatching a technician and after investigation, Duquesne Light’s technician advised the customer that the problem was internal to his building (N.T. 59‑67; Respondent’s Exhs. 6‑8).
38. A loss of one phase of service to an electrical motor requiring three-phase service will cause loss of power and internal heating of the motor, usually resulting in failure of the motor (N.T. 69).
39. Rule 13 of the Respondent’s Tariff Rules of Installation of Service, Electric – PA P.U.C. No. 23, Original Page No. 17, effective January 1, 2002, requires installation and maintenance of a customer’s wiring and equipment to be in accordance with Duquesne Light’s “Electric Service Installation Rules.”  These rules were promulgated to ensure safe operation of a customer’s electrical facilities (N.T. 69‑70; Respondent’s Exh. 10).
40. Duquesne Light publishes a copy of its Electric Service Installation Rules on its website.  With reference to required equipment protection on three-phase services, these rules require a customer to “install protective devices for all three-phase equipment, and single-phase equipment connected phase-to-phase (especially motors).  The devices shall be approved to prevent damage from the loss of a phase, parallel phasing, or reduced voltage” (N.T. 70‑72; Complainant’s Exh. 5; Respondent’s Exh. 11).

41. Duquesne Light also offers the testimony of an electrical engineer, who was employed with that utility for 35 years and who is now a private consultant.  Upon inspecting the electrical equipment at the Barson building, the engineer opines the phase protection on this equipment consisted of standard starters with overload relays, which are similar to the motor starter portrayed in the refrigeration manual offered as Complainant’s Exhibit 8.  In most cases, the engineer finds this type of starter provides adequate protection, “but there are occasions when that wouldn’t prevent everything” (N.T. 68‑69, 72).
42. The overload relays rely on three heaters, one for each phase of the three-phase service.  Each heater experiences the same current as the motor.  A resistance element that is sensitively calibrated in each device reacts to heat.  When the resistance element gets too hot, it trips the device causing the motor starter to trip out.  At the same time, the motor windings are also getting hot, because they are experiencing the same current (N.T. 73).
43. The engineer opines that usually a race ensues to see whether the heater trips before the motor fails, because of a hot spot in the windings.  If the heater is properly sized, the heater will usually cause the motor starter to trip before a hot spot causes the motor windings to burn open.  If the heater is improperly sized, the engineer states “dozens of things” can go wrong (N.T. 73‑74).
44. While repairing the Complainant’s equipment, Barson’s contractor found burnt motor windings (N.T. 74).

45. Duquesne Light’s engineer posits there are “dozens of reasons that would cause the motor to fail.”  Failure of protective equipment is only one possibility (N.T. 74).

46. Duquesne Light’s system does not operate, if there is a loss of one phase of its three-phase service.  But, a short circuit can cause a loss of phase that in turn, will cause equipment to trip out (N.T. 74‑75).

47. The engineer agrees that the Complainant’s equipment conformed with Duquesne Light’s Electric Service Installation Rules, but they are obsolete by five to ten years (N.T. 75‑77).

48. While noting a motor can still fail for other reasons, the engineer recommends replacing motor starters having three old-fashioned overload relays with solid state starters that detect overloads and loss of phase more effectively (N.T. 75‑77).
49. The engineer opines a loss of one phase usually does not affect starters (N.T. 78).

50. Duquesne Light investigated and denied Barson’s damage claim (N.T. 80‑82; Respondent’s Exh. 12).

DISCUSSION


Beginning in 2000, the Complainant here asserts he began experiencing a problem of losing one or more phases of his three-phase electric service to the building on the average of once or twice a month.  Some of these outages would be momentary, while others lasted as long as one or two minutes.  The Complainant was unable to discern any noticeable pattern to these outages and he was unable to relate these outages to any specific weather event (N.T. 8‑11).  In August 2001, an air-conditioning compressor was damaged (N.T. 9‑10, 17‑18; Complainant’s Exh. 1).  In March 2003, Barson lost a starter for a furnace heat pump during another outage (N.T. 9‑10, 18‑19; Complainant’s Exh. 2).  He wants the Commission to find Duquesne Light liable for these outages.
  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.
A.
The Burden of Proof


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
B.
The Standard of Service


Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.


Moreover, the term “service” is sufficiently broad enough to include protection against intermittent power interruptions, spikes, sags, surges and loss of one phase of three-phase service.  Indeed, the Commonwealth Court has held such protection to be “an important part of providing basic, reasonable utility service.”  Popowsky v. Pa. P.U.C., 653 A.2d 1385, 1391 (Pa. Cmwlth. 1995).  For this reason, the Court concluded the Commission has jurisdiction over a utility’s conditioned power service program.  Id.
C.
The Quality of Service Actually Provided


While testifying in the most general terms about various problems that he experienced at his building from 2000 to sometime in 2003, Barson never explains how these problems were the fault of Duquesne Light.  While claiming that he began experiencing problems of losing one or more phases of his three-phase electric service in 2000 through 2003, Barson never describes what these problems were.  While asserting that some of these outages were momentary and others lasted as long as one or two minutes, Barson is unable to discern any noticeable pattern to these outages and he is unable to relate these outages to any specific weather event (N.T. 8‑11).  Barson did not keep a log of when these outages occurred (N.T. 10, 16‑17).  He does not recollect when he began complaining to Duquesne Light, how many times he called, to whom he may have talked, and he did not keep a log of his calls to the utility complaining about the outages (N.T. 24‑26).  In fact, during none of his calls to Duquesne Light, did Barson express dissatisfaction with the service he was receiving (N.T. 27).


Conversely, Duquesne Light maintains in the regular and ordinary course of its business records of calls from its customers concerning power problems, i.e., partial power, low voltage, outages, etc.  Its records for Barson’s account show that it received only one call, on July 22, 2002, complaining of a loss of one phase of his three-phase service.  Upon dispatching a technician and after investigation, Duquesne Light’s technician advised the customer that the problem was internal to his building (N.T. 59‑67; Respondent’s Exhs. 6‑8).  The Complainant does not explain how this incident does or does not relate to any of the problems he describes.  A finder of fact, therefore, may infer that all complaints of loss of a single phase of three-phase service originated, not on Duquesne Light’s system, but inside the Barson building.


Moreover, Barson was able to document only two incidents related to power outages, i.e., a damaged air-conditioning compressor in August 2001 and a heat pump starter in March 2003 (N.T. 9‑10, 17‑19; Complainant’s Exhs. 1 & 2).  In neither instance does Barson explain how Duquesne Light should be held responsible for the damaged equipment.  Duquesne Light, on the other hand, offers the testimony of an electrical engineer, who was employed with that utility for 35 years and who is now a private consultant.  After inspecting the electrical equipment at the Barson building, the engineer opines the phase protection on this equipment consisted of standard starters with overload relays, which meet the requirements of Duquesne Light’s Electric Service Installation Rules.  In most cases, the engineer finds this type of starter provides adequate protection, “but there are occasions when that wouldn’t prevent everything” (N.T. 68‑69, 72, 75‑77).


The engineer explains that overload relays rely on three heaters, one for each phase of the three-phase service.  Each heater experiences the same current as the motor.  A resistance element that is sensitively calibrated in each device reacts to heat.  When the resistance element gets too hot, it trips the device causing the motor starter to trip out.  At the same time, the motor windings are also getting hot, because they are experiencing the same current.  A race then ensues to see whether the heater trips before the motor fails, because of a hot spot in the windings.  If the heater is properly sized, the heater will usually cause the motor starter to trip before a hot spot causes the motor windings to burn open.  If the heater is improperly sized, the engineer states “dozens of things” can go wrong.  For this reason and acknowledging that a motor can fail for other reasons, the engineer nevertheless recommends replacing motor starters having old-fashioned overload relays with solid state starters that detect overloads and loss of phase more effectively (N.T. 73‑77).



Indeed, while repairing his equipment, Barson’s contractor found burnt motor windings (N.T. 74).  But, this finding only begins the inquiry.  The Complainant fails to come forward with any evidence to show how Duquesne Light is responsible or accountable for the problems that he describes.  As Duquesne Light’s engineer posits, there are “dozens of reasons that would cause the motor to fail.”  Failure of the protective equipment is only one possibility (N.T. 74).  The Complainant offers absolutely no evidence to explain why “dozens” of other possibilities should be ignored in order to find that Duquesne Light should be held responsible for these problems.


For all of these reasons, the Complainant has failed to meet his burden of showing that the Respondent is responsible or accountable for the problems described in the complaint.  Feinstein, supra.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding, but the Commission lacks jurisdiction to award money damages.
2. The Complainant has failed to meet his burden of showing that the Respondent is responsible or accountable for the problems described in the complaint.
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Robert C. Barson against Duquesne Light Company at Docket No. C‑20030502 is hereby denied.

Date:  September 16, 2004

















John H. Corbett, Jr.








Administrative Law Judge

	� 	The Complainant understands that the Commission has no jurisdiction to award money damages (N.T. 17).  See, Elkin v. Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371 (1980); DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Optimum Image, Inc. v. Philadelphia Electric Co., 410 Pa. Superior Ct. 475, 600 A.2d 553 (1991); Schriner v. Pennsylvania Power & Light Co., 348 Pa. Superior Ct. 177, 501 A.2d 1128 (1985).
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