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HISTORY OF THE PROCEEDING


On April 21, 2003, Locators, Inc. (Locators or Complainant) filed this formal complaint against XO Pennsylvania, Inc. (XO).


The Office of Administrative Law Judge (OALJ) undertook mediation review of this case, and on May 29, 2003, an Interim Order Setting Resolution Conference was served.



On September 23, 2003, XO filed an Answer, Affirmative Defense and Counter Claim.



On October 14, 2003, OALJ filed a memorandum saying the case was still undergoing mediation.  However, on October 15, 2003, OALJ filed a report saying that a report had been submitted to the Mediator pursuant to the Interim Order.



By hearing notice dated October 29, 2003, OALJ scheduled an Initial Prehearing Conference to be held on December 3, 2003.  Originally scheduled to be in person, by hearing notice dated November 7, 2003, this Initial Prehearing Conference was converted to be held by telephone.



On November 12, 2003, the ALJ served a Prehearing Order setting forth basic procedures to be followed before and during the hearing.



The initial telephone Prehearing Conference was held on this case on December 3, 2003. The complainant, Locators, Inc. (Locators) was not represented by counsel.  Michael Phouts attended and participated in discussions, but he acknowledged that Locators would have to have counsel if the case were to proceed to hearing.  Renardo L. Hicks, Esq. attended and represented XO Pennsylvania, Inc. (XO).  A transcript of 43 pages was created.  Citations to this transcript shall include an “A”.


The parties discussed issues, and also discussed settlement potential.  They agreed to talk shortly after the Prehearing conference concluded.  However, XO insisted that Locators file responses to its Affirmative Defense and Counter Claim.


On December 5, 2003, the ALJ served a Prehearing Order to summarize the procedural schedule that had been established.  Specifically, she reiterated that Locators must have counsel because it is a corporation, and directed that Locators should retain counsel by the end of the week who should file a Notice of Appearance with the Commission as required by its rules; that Locators will file an Answer to XO’s Affirmative Defense and Counter Claim by December 18, 2003; that the parties will begin immediately to conduct any discovery they deem appropriate; that the parties would submit prefiled testimony simultaneously on February 6, 2004; and, that there will be one day of hearing scheduled on February 13, 2004.  She also urged the parties to discuss a stipulation of facts, and also settlement of the case in whole or in part.  She reminded the parties that it is the Commission's policy to encourage settlement. 52 Pa. Code §5.231(a).  



On December 18, William A. George, Esq. filed his appearance on behalf of Locators, and also filed Locators’ Answer to the Affirmative Defense and Counter Claim.



The hearing on this case, both the complaint and counter claim, was initially scheduled to be held on February 13, 2004, but was cancelled and rescheduled to be held on February 26, 2004.



Neither party submitted pre-filed testimony on February 6, 2004.



On February 24, 2004, Michael A. Wanagiris Esq. filed his entry of appearance on behalf of XO Pennsylvania, Inc.



On February 26, 2004, the initial hearing was held as scheduled.  William A. George appeared and represented Locators.  He called one witness, namely Michael A. Phouts.  Locators submitted two exhibits which were admitted to the record as P-1 and P-2.  Michael A. Wanagiris, Esq. appeared and represented XO.  He called one witness, namely Brandy Long, and submitted four exhibits which were admitted to the record as Statement 1, and Exhibits A, B, and C.  A transcript of 75 pages was created; the pages are not numbered sequentially with the previous transcript, so citations to this transcript shall include a “B”.


The ALJ filed a Posthearing Order setting a simultaneous briefing schedule with reply briefs.  Main Briefs were to be filed on April 19 and Reply Briefs were to be filed on April 30, 2004.  Briefs were to comply with the standards for form and content in 52 Pa. Code §5.501(a) and (b).


Main and Reply Briefs were filed on schedule by both parties



However, Locators also filed with its Main Brief a Motion to Supplement the Record, with 28 pages of material attached.  With its Reply Brief, XO filed a response vigorously opposing the Motion, and demanding a hearing on the supplemental material if it was to be allowed to supplement the record.  Under the Commission’s rules, such a Motion would fall under 52 Pa. Code §5.103.  The Commission does not require that such motions be ruled on prior to the initial decision, although depending on the subject matter, some kinds of Motions may be ruled on before the close of hearings by initial or recommended decision.  Section 5.103(d)(3).  In this case, the ALJ will rule on the Motion in the Initial Decision.  The record should be considered closed as of April 30, 2004.
FINDINGS OF FACT



1.
Complainant is Locators, Inc., a corporation with its main location at 720 East Market Street, West Chester, PA 19382-4874, and two other locations in eastern Pennsylvania.  Locators is a real estate business. 


2.
At the time of hearing, Michael Phouts was employed as a business manager for Locators, Inc., which is a rental referral service, located in West Chester, PA.  He provided testimony on behalf of Locators.  Tr. 8-B


3.
Respondent is XO Pennsylvania, Inc. (XO-PA or XO), a corporation that is a certificated (A-310758) telecommunications service provider at in Pennsylvania.  There are also other XO companies that are certificated in Pennsylvania: A 310874 – XO Long Distance Services, Inc.; and, A-311331 – XO Communications Services, Inc.  Commission Records


4.
Brandy Marie Long, whose business address is 1220 Broadcasting Road, Wyomissing PA 19610, is the PERT (Presidents Executive Response Team) coordinator for XO Communications, Inc.  She gave testimony on behalf of XO Pennsylvania, Inc.  She was asked by Theresa Powell of XO Communications’ Regulatory Department to compile a credit and payment history for the account as well as provide a copy of the contract.  XO St. 1; Tr. 53-B


5.
XO wooed Locators over a period of several months in the spring of 2001 trying to win them away from the carrier they were with then, ATX.  Finally, in June 2001, Locators agreed to sign on with XO.  Tr. 9-10-B


6.
On June 28, 2001, XO and Locators executed contracts for the provision of local, long distance and Internet services to multiple locations in Pennsylvania for a period of three (3) years.  XO Exh B



7.
The contracts had specific penalties for termination of service before the termination date in the contract.  Terms and Conditions Agreement, Section J (c), XO Exh B


8.
The service termination date for each of the contracts was June 24, 2004.  Id.


9.
On or about April 2003, Locators terminated most of its services provided under contract by XO-PA and transferred such services to another carrier.  Locators ported out 27 lines on 5/5/03, 6 more lines on 5/6/03, 6 lines on 4/25/03 and 3 lines on 5/7/03.  Tr. 19-B.  Because it took its lines to another provider and was essentially disconnected, XO assessed Locators early termination charges (ETCs) under the contract.  XO Statement 1


10.
At this time, XO had terminated Locators’ service for a day and a half (for non-payment of amounts) based on inaccurately high bills, had refused to make any adjustments to the bills, and had threatened to terminate service again.  Tr. 18-19-B



11.
Under its interpretation of the terms section J. (i) of the contracts and in accordance with its understanding of its Local Exchange Service tariff section 2.7.2, XO-PA calculated and assessed Locators early termination charges of $12,092.37.



12.
Subsequently, XO-PA issued a credit to Locators in the amount of the early termination charges, $12,092.37, and another credit in the amount of $5,629.12 for late payment charges.  Locators Exh P-2 Attachment, Section B


13.
XO-PA admitted that it had had incorrect usage rates in its billing system for Locators, but by the time of the hearing, it has made the necessary changes in its billing system to accurately bill Locators, and had provided Locators with a credit of $6,454.69, and other credits, to reflect those usage rate changes and overcharges.  Locators Exh P-2, Attachment, Sections A and B.


14.
The final termination date on the account was July 27, 2003, when XO disconnected Locators for non-payment on the account.  XO Statement 1


15.
By letter dated August 26, 2002, XO informed Locators that its records showed that Locators still had 7 lines and a DSL line operational with XO’s service at 779 Third Street, Whitehall, PA, and that it required Locators to notify it what it would like to do with this service.  Locators Exh P-2


16.
Under the contract between Locators and XO, XO was to bill Locators at about $0.04 per minute, but the actual rate used was closer to $0.07 per minute.  Tr. 15-B


17.
From the very first invoice, Phouts found that XO was overbilling Locators.  Tr. 13-16-B


18.
From then on, for the next 18 months or so, Locators struggled to get its bills corrected, and XO struggled to get Locators to pay its bill in full before it would make any corrections.  Tr. 16-18-B


19.
Locators signed its complaint on April 7, 2001, XO terminated service in the next day or so, and on or around April 10, 2001, XO was able to take $10,000.00 out of the Locators account and service was restored.  Tr. 18-B


20.
XO terminated service to Locators for about 1 ½ days in April 2003.



21.
This lack of service was very inconvenient for Locators which is a real estate referral service that advertises widely.  It was unable to receive incoming calls.  It depends on its telecommunications services to make contacts, refer its clients to rentals, send faxes and/or use its credit card terminals.  Tr. 32-B


22.
After service was restored, Locators continued to pursue adjustments to its bills, and XO again demanded payment in full and threatened termination.  Locators proceeded to change carriers to protect its interest.  Tr. 19-B


23.
After this time, XO was able to come up with credit amounts, and sent this information to Locators.  Locators Exh P-1, P-2, Letters of July 25 and August 26, 2002 with attachments
DISCUSSION



In its complaint, Locators alleges failure by XO to provide service as contracted for, over billing, and refusal to correct acknowledged overcharges.  Locators wants the PUC to notify XO not to shut off its service, and to have XO render corrected bills and issue clear credits.



The Commission has jurisdiction over this complaint under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. § 1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 63 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding telephone service), Section 63.15 (relating to complaints).  Since Locators is a commercial customer, it does not come under the same protections as residential customers do under Chapter 64 of Title 52.


As the complainant, Locators has the burden of proof to show that its allegations are correct, and that it is entitled to the relief it seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



In this case, XO has filed a counterclaim that Locators owes it $20,378.05, and is seeking affirmative relief from the Commission.  XO has the burden of proof with regard to its counterclaim, and is also required to provide substantial evidence to support it.


In general, the rule is that a customer with a dispute with a utility about payment cannot withhold payment, but must pay the bill and receive credits if the billing is incorrect.  Compare, Pittsburgh Corning Corp. v. North Penn Gas Company, 77 Pa. PUC 573 (1992).  Residential customers who file complaints about their bills receive a temporary stay as to the contested amounts, and are not required to pay toward their arrearages while the dispute is pending, but must pay or make arrangements to pay other undisputed charges, or their regular monthly bills as they fall due.  52 Pa. Code §§64.133; 64.161; 64.163; Stammel v. PG Energy, a Division of Southern Union Co., Docket No. C-20027994 (Order entered 5/21/03).  Locators alleges that XO did not tell it that it could contact the PUC and stay the termination.


XO did terminate service to Locators, take a large cash payment of $10,000.00 out of Locators’ account, and restore service by about April 10, 2004.  Tr. 17-B.  Subsequently Locators continued to try to get its billings corrected, was again threatened with termination, and decided to and did switch to another service provider.  Tr. 19-B.  Therefore, termination of active service is not an issue in this case.



XO admitted that it did have the wrong billing information in its system for Locators, but averred that it had corrected that information, and that it had corrected the billing errors by issuing a credit, or various credits to correct its misbillings. Tr. 17-A, Statement of Counsel.  As far as is shown by the record, the admission of using incorrect rates was not made to Locators until July and August 2003, and the first credits were issued in May 2003.  P-1, P-2.  XO has not refuted or denied Phouts’ testimony that Locators was billed with the wrong rates from its very first bill in August of 2001 until it ported out service to another carrier in self-defense, and that he tried many times to have the wrong billings corrected, or that after restoration of service XO denied that there were any corrections to be made to the bill, and again threatened Locators with termination.  Tr. 19-B.


Turning to termination of service, XO considered that Locators had terminated its service by porting out its numbers to another carrier, in violation of the contract.  However, XO also told Locators that it had seven (7) XO lines that had not been disconnected or terminated, and had continued billing Locators line charges on these phones.  This was said to be the basis of XO’s counterclaim.  Tr. 18-19-A, Statement of Counsel; Locators P-2, Attachment to letter at 2.  Thus, at the same time XO was assessing penalties of $12,092.37 for wrongfully terminating service, it was preparing to bill Locators for allegedly continuing service (line charges) on seven (7) lines.  


XO argues that the party with the burden of proof must do more than make out a prima facie case, but must meet its burden with “evidence of such weight as to preclude all reasonable inferences to the contrary”.  XO MB at 5; Burleson v. Pa.P.U.C, 501 Pa.433, 461 A2d 1234 (1983) (Burleson).  “[Simply] because the rate payer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight”.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Commw, 2001) (Milkie).  XO then argues that Locators did not meet its burden of proof, relying on Burleson and Milkie, in that XO had admitted to erroneous billing without forcing Locators to meet its burden of proof.  


I disagree with this line of thought.  In fact, XO’s admission: a) was required by XO’s obligations to be truthful to the forum, and b) does in fact make up a key element of Locators’ burden of proof.  Locators goes on to establish that XO was completely unresponsive to its complaints about being billed at the wrong rate, and refusing to make any adjustment to the bills, when in fact XO ultimately had to admit the rate and the bills were wrong, and adjust the bills by issuing credits.  I conclude that Locators did meet its burden of proof as to this issue of unreasonable and inadequate service.


The parties did not actively litigate the propriety of the termination on this record, or even if there was an “early termination of service” on the part of Locators.  The fact that XO credited Locators the amount of the early termination penalties it had previously assessed and billed may amount to an admission that the penalties were not justified, and that in fact there was no early termination.  XO also credited Locators for late payment charges, which was appropriate because the billings were admittedly incorrect.  Eventually, in July 2003, XO finally terminated service to Locators for non-payment.



XO does cite to provisions of its tariff and sections of the contract which authorize it to assess penalties on the customer if the customer cancels or terminates service early, i.e., before the end of the term of the contract.  XO Exh B, page 1-2, J Default/Termination; XO Exh C, 2.7.2 Cancellation of Services by Customer.  These documents jointly provide that the customer may terminate for service problems within the first 90 days of the contract free of penalty, but that after that, there will be penalties for termination of service by the customer for any reason whatsoever.  However, XO having assessed penalties on Locators has subsequently issued it a credit in the same amount, so the penalties are not an issue in this case.  Moreover, XO’s argument ignores the fact that XO never honored one of the key provisions in the contract -- “Rates”.  XO Exh B, page 1 of 2, C.  



The Commission does not exercise jurisdiction over breach of contract actions or damages therefor.  These matters come under the purview of the courts.  The Commission does regularly apply and interpret tariffs, and does routinely direct customers to pay utilities for services rendered.  However, because of Locators testimony contradicting XO exhibits here, it is not at all clear what services were rendered and what the proper charges, i.e., line charges, would be for the service.



Locators’ proof here is provided by the testimony of one witness, Michael Phouts, a business manager, and two letters from XO to Locators submitted as exhibits.  Locators established that its billings were incorrect from its first bill, that it was never able to get the billing satisfactorily corrected, that what credits that were given were not clearly connected to previous over billings, and that XO never responded satisfactorily to his many complaints about overbilling during the approximately 18 months of active service.  XO finally provided a “number” related to the overbillings and adjustments in June, after Locators had switched over to another carrier.  Tr. 22-B


However, Locators never established the amount of its overbillings, or what its bills should have been at the correct rate.  Locators did not submit a copy of any of its bills from XO for this record.  However, XO did state what the rate should have been:
The customer contract gave rates for the non-bundle services @ interstate - $.038, Intralata - $.044 & Intrastate - $.047.  We were billing standard rate plans
P-1.  Credits were given for intrastate and intrastate usage that was billed incorrectly.  Id.  But XO did not show what actual rate was charged.  In general, the Commission does not have jurisdiction over interstate service.  However, Locators did not produce any evidence on what the amount of its credits should have been based on the misbillings.


When pressed by the ALJ as to the amount in dispute, Phouts was unable to give a figure.  Phouts stated that he had asked numerous different companies to give him an indication what the discrepancy was.  These companies make money when their clients switch to another provider, but Locators had already switched.  He has tried to pay them up front, but has not succeeded in hiring any one.  Tr. 42-43



It should be noted here that the disputed amount should be clearly divided into two elements.  First, what is the correct amount that Locators should have been billed for monthly usage under the contract, and what was it actually billed, and whether the credits issued by XO actually correctly account for the difference.  This is where Phouts was unable to come up with a number.  Second, the amount of XO’s counterclaim for $20,378.05, is not based on non-payment of monthly bills for usage, but is based solely and separately on the seven (7) lines allegedly not disconnected after all the other lines were ported out.



In response to the counterclaim, Phouts disputes that Locators owes XO $20,000.  In relation to the accuracy and adequacy of the credits, Phouts’ understanding is that there is a substantial discrepancy.  He has had a very difficult time trying to understand the bills.  When he adds up the billing amounts and compares it to the contract rate, using simple math, he comes out with a different amount that the credits issued by XO.  But he cannot give an answer with numbers.  And he feels that Locators suffered a substantial loss of business because of XO’s actions.  Tr. 45 


Based on this evidence, Locators’ complaint must be sustained in part and dismissed in part.  Locators has showed that it received bad service from the initiation of service until it ported out its lines to another carrier.  At no time could Phouts get anyone at XO to listen to, let alone act on his complaints of over billing.  Only belatedly, after many months of overbilling did XO admit its error, or errors.  While it is true that payment should be made to a utility up front, and adjustments should be made later, this utility was completely unwilling to admit error or make any adjustments.  While Locators was legally in the wrong to withhold payment until the bill was corrected, the utility was also in the wrong to continue to refuse to adjust or correct the bill.  Moreover, Locators did not completely withhold all payments, as is shown on the attachment to the July 25 letter, where at least four (4) large voluntary payments are shown.


Therefore, Locators’ complaint as to being overcharged and XO’s refusal to correct bills should be sustained.



However, XO’s position is that it has given credits to Locators that it did not have to give under the contract or under its tariffs, Tr. 20-A, Statement of Counsel.  Included in these are the credit for the early termination charges and the credit for late payment charges.  Theresa Powell’s August 26 summary of Locators account shows two sets of credits:  three given in May of 2003, and three given in August of 2003.  
In summary, XO has decided to credit Locator’s Inc.’s account the following:

A.  Credits given to customer in May 2003 (shown in History of Payment letter dated July 25, 2003).

1.  Adjustment for usage rates - $5,392.66

2.  Adjustment for usage rates - $1,062.03

3.  Adjustment for 12th month Monthly Recurring charges - $673.49

B.  Credits given to customer in August 2003
1.  Early Termination Charges credit:


$12,092.37

2.  Usage Charge for 13th Month of Service Credit
$  1,665.66

3.  Customer Late Payment Charges


$  5,629.12

Her July 25 summary shows a number of the same credits.  


Phouts in no way was able to challenge these usage rate credits and 13th month credits as being inadequate, although he did not want to accept them.  He presented no evidence, substantial or otherwise that they were incorrect.


Therefore, Locators’ complaint seeking relief in the form of rebilling and clear credits and related relief should be dismissed.



XO claimed that after all the credits, Locators nonetheless had a current balance of $20,378.05 as of August 26, 2002.  P-2.  This is the amount sought in XO’s counter claim
.  It was set forth in the pleading and in XO’s letter of August 26, 2003.  P-2.  The author of that letter, Theresa Powell, did not give testimony at the hearing, and was not available for cross-examination. Rather, a subordinate, Brandy Long (Long), appeared to recite figures collected from XO’s records at Powell’s direction.  Tr. 53-57.  Long had not calculated any of the adjustments.  Tr. 56.  She did not consider herself to be a custodian of this account.  Tr. 56


XO’s counterclaim depends on the line charges for the allegedly seven (7) lines to Locators’ Whitehall office.  Locators denies that it owes this money to XO, or that it ever had seven (7) lines to that office.


Long testified that XO did have active lines at one location after July 2003.  Tr. 58.  Theresa Powell stated in her August 26, 2003 letter that Locators still had seven active lines at their location in Whitehall, PA.  There is no reliable evidence as to what the line charges were.  Phouts stated Locators had had at one time four (4) lines at its Whitehall location.  He categorically denied ever having seven (7) active lines at any time at Whitehall.  Tr. 28-29.  



On this issue, Locators certainly has the better evidence, in that it had a witness in person at the hearing under oath providing credible evidence.  By contrast, the evidence of Teresa Powell is distant hearsay not corroborated by any other reliable evidence.  Long’s testimony cannot be considered as corroborating because she is just repeating what Powell has written from the same records Powell had access to and used..  Moreover, XO’s billing practices were already admittedly inaccurate.  There is no reason to accept XO’s contentions about these lines in the face of direct contradiction by Locators.


XO’s counterclaim must be dismissed.


MOTION OF LOCATORS TO SUPPLEMENT THE RECORD



A Prehearing Conference was held on this case on December 3, 2003.  During this conference, the ultimate witness for Locators stated that he planned to present an expert witness on the billing issues in its complaint.



A procedural schedule was established, that included a date, namely February 6, 2004, for pre-filing written testimony, and both parties were directed to comply with this schedule.



Neither party filed written testimony on February 6, 2004.  Locators ultimately did present written testimony.  Locators did not present any written testimony.



During the hearing, Michael Phouts, the business manager for Locators, and its sole witness, protested that he could not understand the bills from XO, that he had not been able to hire any expert or consulting company to analyze the bills for him; and that he could not come up with any numbers about the bills, although he thought there was a discrepancy.


The hearing on a case is the time for the parties to present their evidence.  Once the record is closed, no further evidence can be submitted with out permission and showing good reason therefor.  52 Pa. Code §5.431 (a).  If a motion to move an exhibit into evidence is made after the close of the record, it shall be in writing and be subject to the same objections which could have been made at the hearing..  521 Pa.Code §5.402 (b)



When a matter is directly before the Commission, the regulations provide a procedure for reopening the record prior to a final decision.  A petition to reopen the record shall set forth clearly the claimed grounds requiring the reopening the record, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.  52 Pa. Code 5.571(b).  Grant of reopening the record may occur if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  Id. at 5.571 (d)



Locators’ Motion is set forth in four (4) simple paragraphs, and merely states that Locators desires to supplement the record testimony of witness Michael Phouts as regards the calculation of the overbilling, and that the attached document shows the detail of the claim of present overbilling of XO to Locators.  No good reason for admitting this testimony and its attachment after the close of the record is presented.



The attached document consists of two summary pages with calculations and written explanations, and a 26 page attachment of multi-line grids showing billing details.  The document is not supported by an affidavit.



There are a number of reasons why this Motion must be denied:
1. Locators had full and fair opportunity to present such evidence on the record during the proceeding, and did not;

2. Locators was directed to pre-file written testimony and did not;
3. Locators has not followed the Commission’s regulations cited above regarding how to seek to present further evidence after the record is closed because it has not presented any good cause why the evidence should be admitted now, nor any good reason why it was not presented before;
4. The same witness who submitted this document was pressed for just this kind of information at the hearing, and stated under oath that he could not provide it;
5. Locators did not support its proposed supplemental document with an affidavit verifying its truthfulness;

6. Admitting the document without allowing XO the opportunity to cross-examine the witness about it would deprive XO of due process;



For all these reasons, Locators’ Motion to Supplement the Record must and shall be denied.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction in part over the subject matter and the parties.  66 Pa.C.S. §1501 and the Commission’s regulations at 52 Pa. Code §63.15


2.
The Commission does not have jurisdiction over interstate telecommunications service, nor does it have jurisdiction over Internet access service, although it does have jurisdiction over the local facilities and service over and by which it is provided.



3.
Locators had the burden of proof to sustain its complaint about overbilling, failure to provide service as promised under contract, and refusal to correct overcharges, and that it should receive relief in the form of a PUC Order directing Locators to render corrected bills, issue clear refunds and stop termination.


4.
Within a month after it signed the complaint on April 7, 2003, Locators had ported out all of its lines that it was aware of to Verizon, and was no longer knowingly taking service from Locators, so the issue of termination of active service became moot.


5.
Locators has met its burden of proof to show that XO provided it with inadequate service in that it over billed Locators during the entire time Locators took service from XO, and it never responded to Locators’ persistent complaints during that time, and refused to correct the bills.  Locators did not meet its burden to show it is entitled to a Commission Order directing XO to render corrected bills and issue clear refunds.  


6.
Locators wants recompense for loss of business for the time when its phone service was terminated for 1 ½ days, but the PUC does not exercise jurisdiction to award damages.



7.
XO had the burden of proof to establish that the allegations in its counter claim were correct, and that it is entitled to some $20,378.05 from Locators for line charges on seven (7) lines at its Whitehall PA office.  XO did not meet this burden because it did not establish that XO provided seven (7) lines to Locators at its Whitehall, PA location.


8.
Both the contract between Locators and XO and XO’s tariff provide for the assessment of penalties by XO on Locators if Locators terminates it service ahead of the actual negotiated termination date of the agreement.  XO Exhs B & C.  XO is no longer seeking to  assess penalties on Locators.



9.
Neither party established a jurisdictional amount that the Commission can consider and rule on.  The Commission’s jurisdiction is based on intrastate service.


10.
Locators’ Motion to Supplement the Record does not comply with the Commission’s regulations at 52 Pa. Code §5.431(a).  
ORDER


THEREFORE,



IT IS ORDERED:



1.
The Complaint of Locators, Inc. v XO Pennsylvania, Inc., docketed at C-20039896, is hereby sustained in part and dismissed in part, and the file shall be marked closed.


2.
The counterclaim of XO Pennsylvania, Inc. is hereby dismissed, and the file shall be closed along with the complaint file.


3.
The Motion of Locators to Supplement the Record is hereby denied.





_____________________________________






Allison K. Turner






Administrative Law Judge

Date:
September 21, 2004
	� 	XO identified seven lines on which it had received no disconnect notices, but on which there had not been any activity for the last five (5) months.  Tr.30-A. The monthly recurring charges were stated to be $413.00 for all seven lines.  This information was provided at the Prehearing Conference, but it was not under oath, and it was not adduced at the actual hearing.  And so it cannot be used in this decision
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