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And County of Luzerne 

OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition to Vacate May 21, 2004 Secretarial Letter and for Reconsideration of March 10, 2003 Opinion and Order (Petition) filed by Pennsylvania Department of Transportation (PennDOT) on August 19, 2004, relative to the above-captioned proceeding.  On September 20, 2004, the Luzerne County Redevelopment Authority (Authority) filed a Response in Opposition to PennDOT’s Petition (Response).  


History of Proceeding


On August 8, 2000, Ronald Wickizer filed a Complaint against the Authority regarding the Authority’s failure to properly maintain drainage at an above-grade rail-highway crossing from approximately 1995 to the current time.  The crossing consists of a single span bridge that carries S.R. 2010 (also known as Main Street) over a single track in the Borough of Ashley (Borough), in Luzerne County (County).  The Authority owns the railway right-of-way and leases it to the Luzerne County Rail Corporation (LCRC).  (Tr. at 96).  LCRC, in turn, leases operating rights to the Luzerne and Susquehanna Railway Corporation (Operating Railroad).  (Tr. at 97).  The line under the bridge has not been used since 1995.  (Tr. at 83, 180).



Timely Answers were filed by the Authority, PennDOT, the County, and the Borough.  An evidentiary hearing was held on May 2 and December 6, 2001, before ALJ Richard M. Lovenwirth.  The Authority, the County, the Borough, PennDOT, the Commission’s Bureau of Transportation and Safety (BTS), LCRC, and the Operating Railroad participated.
  



On November 6, 2002, the ALJ issued a Recommended Decision in which he recommended that the Authority be directed: (1) to perform an engineering study; (2) to prepare a plan to alleviate the drainage problem based upon the study; and (3) upon approval, to perform the work set forth in the plan.  The costs for the study, the plan, and the construction were to be allocated fifty percent to PennDOT, twenty-five percent to the County, and twenty-five percent to the Borough.  



Exceptions to the Recommended Decision were filed by the Borough and the County on November 21, 2002.  PennDOT filed Exceptions on November 26, 2002.  No Reply Exceptions were filed.  



By Opinion and Order entered March 10, 2003, the Commission ordered, inter alia, that the Authority: (1) perform an engineering study; (2) prepare a plan to alleviate the drainage problem based upon the study; (3) submit the plan to the Commission for approval; and (4) submit the plan to each Party of record.  In a Secretarial Letter dated May 21, 2004, the Commission notified the Parties that it had received the Final Engineering Report from the Authority, and that the Report was “certified” and “approved.”



The instant Petition, and the Response thereto, were filed as above noted.  

Discussion


The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Sections 703(f) & (g) of the Public Utility Code (Code), 66 Pa. C.S. §703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regula​tions, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. Pennsylvania Gas and Water, 56 Pa. PUC 553 (1982).  



Duick held that a petition for rehearing under Section 703(f) must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Id. at 58).  A petition for reconsideration, modification or rescission under Section 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  (Id. at 59).  American Telephone and Telegraph v. Pennsylvania Public Utility Commission, 568 A.2d 1362 (Pa. Cmwlth. 1990), further elucidated the standards for rehearing, reconsideration, revision, or rescission.  
In West Penn Power Co. v. Pa PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995), the Commonwealth Court stated that "[t]he PUC has the discretion whether to act on a petition for rescission or amendment, and because the relief of rescission or amendment under Section 703(g) may result in the disturbance of final orders, it should be granted judiciously and only under appropriate circumstances.”  (footnote and citations omitted).    

It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pennsylvania PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  

Section 501(c) of the Code, 66 Pa. C.S. § 501(c), states that "every public utility, its officers, agents, and employees. . . subject to any regulations or orders of the commission . . . shall observe, obey, and comply with such regulations or orders . . . ."  It is well settled that a secretarial letter issued by the Commission has the force and effect of a Commission order.  Pa. PUC v. Dorit Cab Co., Docket Nos. A‑00104224C9601 (F.5); A-00104224C9602 (F.7), 1997 Pa. PUC LEXIS 30 (June 23, 1997).  



As above noted, our May 21, 2004 Secretarial Letter designated the Final Engineering Report as being certified and approved.  In its Petition, PennDOT states that, accordingly, it presumes that the Authority will now proceed to prepare plans based upon the certified and approved Report.  However, PennDOT protests that it was never served with a copy of that Report.  (Petition, ¶¶ 18, 19).  PennDOT thereupon contacted BTS, and received a copy of the Report on or about July 7, 2004.  


PennDOT submitted a Memorandum to BTS on July 15, 2004, detailing its comments and concerns regarding the conclusions and recommendations of the Report.  However, under the terms of the March 10, 2003 Order, PennDOT is not given any opportunity to formally comment on or challenge the findings in the Report.  (Petition, ¶¶ 24, 25).  Accordingly, PennDOT requests that the Commission vacate the May 21, 2004 Secretarial Letter, and modify its March 10, 2003 Order, so as to allow for the Parties to submit comments or objections to the Report.  (Petition at 6).




The Commission is vested with the exclusive power to allocate costs and assign maintenance responsibilities in matters involving rail-highway crossings.  Section 2702(a) of the Code, 66 Pa. C.S. § 2702(a).  The Commission is also empowered, pursuant to Section 2702(c) of the Code, 66 Pa. C.S. § 2702(c), to order the work performed on such crossings upon such reasonable terms and conditions as it prescribes.  Pennsylvania Game Commission v. Pa. P.U.C., 651 A.2d 596 (Pa. Cmwlth. 1994).  Additionally, the Commission, pursuant to 66 Pa. C.S. § 2704(a), has the exclusive authority to assess the costs of any work it orders upon the concerned parties in the proceeding in such proportions as the Commission may deem appropriate.  



We note initially that our March 10, 2003 Order did not require the Authority to file or serve its Report, or study, on the Commission or on the other Parties. That Order only directed the Authority to file and serve the plans resulting from that study.  (Opinion and Order entered March 10, 2003, ¶ 6, at 6).  Therefore, the Authority was under no obligation to file a copy of its study with the Commission.  PennDOT’s Petition now requests that since the Authority gratuitously filed a copy of its study with the Commission, the other Parties should also be served with copies of the study, and also be allowed to comment thereon.


We note that this course was never contemplated by the terms of our March 10, 2003 Opinion and Order.  If PennDOT believed that review of the study by the Parties was necessary, it should have filed a petition for reconsideration of our March 10, 2003 Opinion and Order, to include that requirement, within fifteen days of the entry date of the Opinion and Order.  For us to grant PennDOT’s request at this time would only serve to delay resolution of the ponding problem at the site. 


Furthermore, we do not see how PennDOT is prejudiced by not being able to review the study.  Our March 10, 2003 Opinion and Order directs the Authority to prepare plans for alleviating the water ponding problem under the Main Street bridge, consistent with the study, to file the plans with the Commission, and to serve the plans on all the Parties, Id.  The plans were to be filed with the Commission and the Parties within ninety days of the date of entry of the Opinion and Order, or by June 10, 2003.  (Opinion and Order of March 10, 2003, Ordering Paragraph 6).  We note that the Authority is now delinquent in the submission of the plans as ordered.  We place the Authority on notice that Section 3301 of the Code, 66 Pa. C.S. § 3301, empowers the Commission to impose a fine up to $1,000 per day, per violation, for each day of a continuing violation of a Commission order or directive.  At the time the plans are submitted, however, PennDOT will have the opportunity to comment or object to the Authority’s plans.



For the above reasons, we find PennDOT’s Petition not to be meritorious. To grant the instant Petition would be to approve a process inconsistent with the Commission’s current operating procedures, and would also infringe on the Commission’s authority under Section 2702 of the Code, Id.  For the above reasons, PennDOT’s Petition is denied; THEREFORE, 

IT IS ORDERED:  That the Petition to Vacate the May 21, 2004 Secretarial Letter and for Reconsideration of the March 10, 2003 Opinion and Order, which was filed by the Pennsylvania Department of Transportation on August 19, 2004, is denied.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 2, 2004 

ORDER ENTERED:  December 7, 2004



	�	The County, the Borough, PennDOT, LCRC and the Operating Railroad were joined as additional Respondents by Order issued on August 8, 2001.
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