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FIRST ORDER ON COMPLIANCE
BY THE COMMISSION:



Before the Commission is a Provider of Last Resort Compliance Filing (“Compliance Filing”), filed on September 1, 2004 by Duquesne Light Company (“Duquesne”), pursuant to the Commission’s Order, entered August 23, 2004, at Docket No. P-00032071 (“August 23 Order”).  The Compliance Filing contains proposed tariffs and agreements, as well as, the procedures necessary to implement Duquesne’s Provider of Last Resort Service for Large Commercial and Industrial Customers, to be effective January 1, 2005.  The Compliance Filing includes exhibits A-F.  The Compliance Filing does not include rules and tariff provisions respecting any portion of the Small Customer Plan.  Duquesne states that the Compliance Filing is filed subject to its reconsideration petition previously submitted on August 27, 2004.  



Duquesne requests several approvals within this filing.  First, Duquesne requests that the Commission approve its Compliance Filing Schedule (Exhibit A).  Second, Duquesne requests that the Commission approve the “Duquesne Light Company RFP Guidelines to Obtain Supply for Large Commercial and Industrial Customers on Fixed Price Service” on or before September 30, 2004 (Exhibit B).  Third, Duquesne requests that the Commission approve tariff language changes on or before        September 30, 2004 (Exhibits C & D).  Duquesne has also filed an attachment demonstrating the derivation of the Large C&I Customer Administrative Cost Adder (Exhibit E) and a copy of the proposed Full Requirements Service Agreement (Fixed Price Service) (Exhibit F) for informational purposes.
History



On August 23, 2004, this Commission entered an Opinion and Order (August 23 Order) in this proceeding.  In that Opinion and Order, we approved the Provider of Last Resort service plan proposed by Duquesne, as modified by certain stipulations between various Parties in this action, and as further modified by that Opinion and Order.


In that Opinion and Order, we directed that within fifteen (15) days of the entry of the order, Duquesne file for the Commission’s consideration, a proposed schedule and procedure for the management of its compliance filings designed to implement the Provider of Last Resort Plan approved within the order.  The proposed schedule and procedure was to provide for at least one technical working group and was to be designed to permit Duquesne to begin offering service under the approved Provider of Last Resort Plan on January 1, 2005.



We also directed that within twenty-five (25) days of the date of entry of the order, or such additional time as may be granted, the Parties to the proceeding may file Comments to the proposed compliance schedule and procedure.


On or about August 27, 2004, Duquesne filed a Petition for Reconsideration.  In an Opinion and Order, entered September 10, 2004 the Commission granted the petition, pending review of, and consideration on, the merits. 



On September 1, 2004, Duquesne filed a Compliance Filing, pursuant to the August 23 Order, at Docket No. P-00032071, containing proposed tariffs and agreements, as well as, the procedures necessary to implement Duquesne’s Provider of Last Resort Service for Large Commercial and Industrial Customers (“POLR III”), to be effective January 1, 2005.  This compliance filing does not include rules and tariff provisions respecting any portion of the Small Customer plan.



On September 7, 2004, Constellation NewEnergy, Inc. and Constellation Power Source, Inc. (collectively, “Constellation”) filed a Petition for Reconsideration of the August 23 Order.  In an Opinion and Order, entered September 10, 2004 the Commission granted the petition, pending review of, and consideration on, the merits.


Duquesne held the technical working group on September 9, 2004.



On September 17, 2004, Constellation, the Duquesne Industrial Intervenors (“DII”), Reliant Energy, Inc. (“Reliant”) and Strategic Energy LLC (“Strategic”) filed comments to Duquesne’s Compliance Filing of September 1, 2004.



On September 22, 2004, the Office of Small Business Advocate (“OSBA”) filed a Motion To Strike regarding the Comments of Constellation on Duquesne Light Company’s Compliance Filing.


On September 23, 2004, DII filed reply comments.



On September 27, 2004, Duquesne filed reply comments.  Additionally, Constellation filed a response to the reply comments of DII, as well as, an answer to the Motion to Strike filed by OSBA on September 22, 2004.
Duquesne’s Compliance Filing


Duquesne’s compliance filing addresses four significant issues.  First, as required by the August 23 Order (at 56), Duquesne proposes a schedule and procedure for resolving the Large C&I Customer compliance phase of the proceeding.  Duquesne states that to enable the company to, by January 1, 2005, complete all of the necessary work and give customers sufficient time to shop in the competitive market its has proposed an expedited schedule for resolving the compliance filing.  The schedule requires that the Commission rule on the compliance filing no later than September 30, 2004.


Second, Duquesne submits the protocols for conducting the request for proposals (“RFP “) to obtain supply for fixed price service (“FPS”) for Large C&I Customers.  Duquesne also requests Commission approval of these guidelines on or before September 30, 2004.


 
Third, the compliance filing addresses changes to Duquesne’s tariffs that are necessary to implement the POLR III plan for Large C&I Customers, including membership in PJM.  Both the Retail Tariff and the Electric Generation Supplier Coordination Tariff (“Supplier Tariff”) must be amended.  Duquesne also requests Commission approval of these tariff language changes on or before September 30, 2004.


Finally, Duquesne submits a final copy of the Full Requirements Service Agreement to be executed between Duquesne and each of the winning suppliers in the RFP.
The four significant issues are discussed below:
1) Schedule and Procedures


Duquesne’s current POLR supply arrangement with Orion Power Midwest, L.P. (now Reliant) expires on December 31, 2004.  To enable large C&I customers to determine whether they wish to elect one of the POLR rate options or take supply from an EGS, Duquesne states that it must notify and educate them about their POLR supply options, POLR rates and enrollment process no later than November 1, 2004.  In order to meet the November 1, 2004 target date, Duquesne has proposed an expedited schedule for the RFP process.


Significant RFP target dates include the following:  
· Parties file answers to Compliance Filing – September 13
· Duquesne files response to parties’ comments – September 20 
· Commission approves Compliance Filing – September 30 
· RFP bids due – October 15
· Commission approves rates resulting from RFP – October 22  


This schedule appears to be based on the assumption that the August 23, 2004 Order, adopted August 17, 2004, would be entered on that same date.  However, it was not entered until August 23, 2004.  Based upon the actual entry date of the Order and the timing specified in Ordering Paragraph 9 of the August 23, 2004 Order, the appropriate date for parties to file answers is September 17, not September 13.  
2) RFP Guidelines for FPS Product



Duquesne states that it has modeled its rules after those used recently in similar processes in New Jersey and Maryland, with modifications necessary to conform to the circumstances in Duquesne’s service territory.



Duquesne further states that the process is designed to result in a minimum of three RFP suppliers.  Once a supplier is pre-qualified, it will be permitted to bid on up to 8 tranches (a 40% share) or up to 4 tranches (a 20% share) of Duquesne’s FPS load, depending on the supplier’s creditworthiness.  Duquesne will rank each tranche bid from lowest to highest price, and will select the 20 tranches with the lowest price to fulfill 100% of its FPS Full Requirements Service (“FRS”) obligation.  In the event that Duquesne does not receive 20 conforming standard tranche bids, Duquesne will call upon “contingency tranche” bids that suppliers may choose to submit.  Once the winning bids are selected, Duquesne will calculate the resulting retail rates pursuant to the formula found in the RFP Guidelines.  Duquesne will execute the FRS Agreement with each winning supplier on October 15, 2004.  The agreements will expire if the retail rates are not approved by the Commission no later than October 22, 2004.


Winning suppliers will be required to submit a quarterly “refreshed” FPS bid to supply those customers electing to switch to FPS service after January 31, 2005.  These bids will be submitted on the 15th business day of the month preceding the start of a price application period as defined in Rider 8 of the Retail Tariff.  Duquesne will immediately translate the winning bid into retail rates and file those rates with the Commission.  The updated rates will expire if the Commission does not approve them within three business days.  Duquesne suggests that the Commission establish a procedure to approve these rates by Secretarial Letter.

3) Tariff Changes


(a) Retail Tariff


Included in Duquesne’s compliance filing are modifications to its Retail Tariff which facilitate the beginning of POLR III service on January 1, 2005.  The following are changes that Duquesne has included in its compliance filing which are necessary to implement Large C&I Customer service:



(i) Changes to Rates.  Rider Nos. 8 and 9 have been revised to include the retail adders agreed to in the DLC-DII stipulation, as modified by our August 23 Order.  Given the uncertainty surrounding POLR load under the Commission’s plan for POLR service, Duquesne proposes several modifications to the administrative cost adder to comply with the Commission’s August 23 Order. 



First, Duquesne will attempt to recover the annual $3.2 million level of administrative costs embedded in the Stipulation with DII.  Second, Duquesne has adjusted the initial dollar per MWH level of its administrative cost adder in this compliance filing to reflect that it can only be recovered from POLR III eligible customers.  Third, Duquesne will establish the initial administrative cost adder at a fixed level of $1.35 per MWH for the duration of the FPS service period (17 months) in order to simplify the RFP process.  Starting June 1, 2006, the Company will reconcile every 12 months the level of the administrative cost adder to obtain the approved $3.2 million annual revenue requirement (not including Pennsylvania gross receipts taxes) for administrative costs.  Finally, in the event the Commission’s modifications to the POLR III plan for Large C&I Customers result in too little POLR load to allow Duquesne to “fully recover” its reasonable administrative costs pursuant to the terms of 66 Pa. C.S.     § 2807(e)(3), Duquesne proposes to recover these costs from all customers in the form of a non-bypassable charge.  



(ii) Changes Related to Duquesne’s PJM Membership.  Duquesne’s compliance filing includes a number of changes to the Retail Tariff in order to accommodate Duquesne’s impending membership in PJM.  Rule 4 has been revised to reflect that customers on special contracts will pay incremental charges associated with the new services provided by PJM.  Rider 1 has been revised to reflect clarifications regarding the inclusion of the PJM surcharge in generation rates based on Duquesne’s rebuttal testimony and the stipulations with Office of Consumer Advocate (“OCA”), OSBA and DII.  Changes were made to Riders 8 & 9 in order to conform to PJM practices and market prices.  Also, the Locational Marginal Price (“LMP”) section of Rider 9 has been revised in order to explain the derivation of LMP that will be in effect for Hourly Price Service (“HPS”) customers in accordance with PJM practices.



(iii) Changes to Riders 8 (Fixed Price Service) and 9 (Hourly Price Service).  A number of changes to the riders applicable to Large C&I Customers have been made.  These include changes to the Monthly Rate section of Rider 8, Determinations of Demand sections of Riders 8 & 9, and changes to the Monthly Charges Section of Rider 9.



(iv) Provisions Relating to the Generation Rate Adjustment (“GRA”).  Several sections of the Retail Tariff must be changed to accommodate the change agreed to by Duquesne that would allow Large C&I Customers receiving Fixed Price Service to depart that service upon payment of a GRA, if such a charge is owed pursuant to the formula found in Rider No. 23 to the Tariff.



(v) Technical Corrections.  Several changes made by Duquesne to its Retail Tariff relate to technical corrections that are non-substantive or were previously approved by the Commission.



(vi) Rate Schedule HVPS.  Included in Duquesne’s compliance filing is proposed POLR III language for rate schedule HVPS.  In December 2004, Duquesne expects to file a revised rate schedule HVPS that adjusts the CTC and generation charges in accordance with the POLR I schedule, including adjustments for the increase in the Pennsylvania Gross Receipts Tax to 5.9% from 4.4%.  Duquesne has proposed to add language to the “Monthly Rate” section of rate schedule HVPS beginning January 1, 2005 until CTC is fully recovered.


(b) Supplier Tariff   



(i) Re-Insertion of Distribution Losses in Load Forecast.  Duquesne’s revised Supplier Tariff corrects an inadvertent omission in the version of the Tariff filed as part of Duquesne’s testimony in January 2004.  Section 6.3 of the January 2004 Supplier Tariff eliminated an adjustment for distribution losses in the load forecast provided to Electric Generation Suppliers (“EGSs”) by Duquesne.  Duquesne’s revised Tariff replaces the prior language that reflects Duquesne’s practice of adjusting its load forecasts for both transmission and distribution losses.  



(ii) Modifications Related to Duquesne’s PJM Membership.

Duquesne has modified Rule 5.1.3, Rule 6.4, Rule 7, Rule 8, and Rule 8.5 to account for its developing knowledge of PJM processes. 

4) Informational Submission Regarding FPS Agreement


Duquesne has made several changes to the FRS Agreement since it was filed with the Commission and has filed an updated copy with the Commission.  A summary of the material revisions follows:

a. Changes Necessary to Conform to PJM Practices.  A majority of the changes to the FRS Agreement resulted from a better understanding of PJM requirements.
b. Changes Necessary to Account for the Possibility that Integration with PJM will not be complete on January 1, 2005.  The FRS Agreement was revised to ensure that sufficient resources will be available to service Duquesne’s POLR III customers notwithstanding its participation in PJM.

c. Changes Related to the Term of the Agreement.  Clarifies that the FRS Agreement will automatically terminate if the Commission approval of the retail rates resulting from the RFP is not received on or before October 22, 2004.
d. The Demand Charges.  The revised FRS Agreement includes a fixed capacity payment to the supplier.

e. Security.  The timing of the security requirements contained within the FRS Agreement is adjusted to ensure that adequate security is provided to Duquesne within two business days following the Commission’s approval of the retail rates resulting from the RFP.

f. Provision Relating to the GRA.  The revised FRS Agreement includes provisions that will permit Large C&I Customers to depart FPS at any time subject to GRA, if any.  Any GRA payments received by Duquesne, net of gross receipts taxes, will be paid to winning suppliers.

g. Renewable Resources.  The revised FRS Agreement clarifies that the winning suppliers will be required to provide, for their respective slice of the load, any energy that Duquesne may be obligated to procure from renewable energy resources.

h. Clarifications Not Intended to Change Substantive Obligations.  These include changes to the Definitions of Applicable Number of Days and On-Peak Consumption.

Comments of the Parties

Issues

1.
Multiple Suppliers and Bids for a Portion of the Load.


Positions of the Parties



Reliant notes that Duquesne seeks to limit the maximum number of tranches a supplier can be awarded in order to promote diversity among suppliers.  (A tranche represents 5% of Duquesne’s FPS load.)  Specifically, the proposed guidelines limit any one supplier to no more than eight tranches or a 40 percent market share if a supplier has a credit rating of at least BBB from Standards & Poor’s Rating Services or Fitch Ratings, or Baa3 from Moody’s investor services.  Furthermore, according to Reliant, in the event a supplier’s credit rating falls below these levels, the proposed guidelines further limits the maximum number of tranches a supplier can be awarded to four tranches or a 20 percent market share.



Reliant opposes any limit on a number of tranches a supplier can be awarded and argues that if a single supplier is willing and able to provide generation at a price below all other participants that supplier should be awarded all the tranches.



Reliant argues that this will provide the lowest price for Fixed Price Service customers.  Reliant believes that supplier diversity provides few benefits.  



Reliant proposes that should the Commission find it appropriate to limit the number of tranches that any one supplier may be awarded then Duquesne’s proposal to further restrict the maximum number of tranches based on a supplier’s credit rating should be rejected. Reliance states that it is not aware of any RFP or auction process that employs a two-tiered, discriminatory load as is proposed by Duquesne.  



Constellation believes that the current RFP requires bidders to submit bids to serve a specified percentage of the entire Large Customer Load. Constellation recommends that Duquesne amend its RFP to allow wholesale suppliers to submit bids for specific Large Customer rate classes. Constellation argues that this will permit additional “granularity” which will ensure that each customer class receives POLR service that is priced at its specific load following requirements and does eliminate any subsidies among rate classes.



Duquesne claims that to facilitate diversity of FPS supply, the RFP protocols limit each supplier to serving a maximum of 40 percent of Duquesne's load.  Duquesne believes that to ensure that all rate classes are served and to take advantage of collective benefits of load aggregation, suppliers should be required to bid for a portion of the POLR load rather than for a particular rate class.  Duquesne notes that as early as Duquesne's January 13, 2004 testimony in this proceeding, it expressed its intention to have at least three suppliers for the FPS load, and to have suppliers bid for a portion of the FPS load (as opposed to submitting bids only for specific rate schedules).  Therefore, Reliant's argument that one supplier should be allowed to serve all of the load and Constellation's recommendation to allow separate bids for rate classes are therefore untimely.   

Conclusion


In its testimony, Duquesne stated that it would seek a minimum of three bidders for FPS.  In the Compliance Filing Duquesne introduced the maximum bid cap load limit of 40%, as the maximum load a bidder may serve.  The Commission agrees with the suppliers that this percentage limitation may serve to raise the costs of FPS service.  Therefore, the Commission directs Duquesne to amend the RFP to eliminate the percentage load cap bid limits.  Duquesne may still select at least three suppliers, as Duquesne originally testified.

2.
Participation by Rule 4 and HVPS Customers in RFP.  


Positions of the Parties



Duquesne's RFP Protocols provide that those customers still paying a competitive transition charge and those receiving service under special contracts (Tariff Rule 4) will be subject to the same rules as all Large C&I Customers.  That is, Rule 4 and HVPS customers may elect, by January 31, 2005, to receive FPS service at the initial RFP price upon expiration of their Rule 4 contracts or the CTC.  If they do not make this election, they may subsequently elect FPS upon expiration of their Rule 4 contracts or the CTC at the then-current FPS price – the same option offered at that time to other Large C&I Customers returning to POLR service. 



Reliant objects to Duquesne’s proposal to allow customers who are currently under special contracts or paying a competitive transition charge beyond January 31, 2005 the opportunity for a one time election to enroll in Fixed Price Service at the initial RFP energy price when the customers’ existing contracts expire.  Reliant notes that the Commission’s Order does not provide for such election.  Reliant argues that such an election would create considerable risk for the winning bidders in the RFP process. Reliant believes that this risk increases costs for all Fixed Price Service customers.  Reliant recommends that the Commission required Duquesne to treat CTC and special contract customers no differently than any other customer electing Fixed Price Service.



Constellation believes it is inappropriate to allow these CTC and Special Contract customers the ability to make an election concerning Fixed Price Service by January 31, 2005.  Constellation believes that these customers should make an election prior to the RFP bidding.


Constellation also requests clarification that the load information provided to bidders will include specific information about the load of these customers.



DII states that despite the other parties’ beliefs, the procedures and options included in the Compliance Filing RFP for POLR I and special contract customers to have an opportunity to elect in early 2005 to take service at the RFP rates when the contract or stranded cost recovery ends were fully litigated and approved by the Commission.



DII argues that the parties should have raised any objections to this proposal in testimony during this proceeding. DII claims that no unduly preferential treatment is being afforded to these customers because these customers face unique decisions due to the uncertainty regarding when stranded cost recovery may end and other issues.  DII believes that requiring these customers to forego their statutory rate protections or contract rights to have certainty regarding their POLR supply pricing in June 2005 is illegal, unjust and unreasonable.



Duquesne states that as indicated in the RFP Protocols, the information provided to potential suppliers will encompass all Large C&I Customers eligible for FPS, including Rule 4 and HVPS customers.  Duquesne claims that it has therefore provided the clarification requested by Constellation.  Duquesne is not willing, however, to exclude Rule 4 customers from the initial FPS offer as this process is unchanged from Duquesne's direct testimony submitted in January 2004. Duquesne argues that it is not properly attacked at this late stage of the proceeding. Furthermore, Duquesne argue that all customers should have the opportunity to "opt-in" to FPS at the rates resulting from the initial RFP, and in doing so, Rule 4 and HVPS customers are committing to take FPS, subject to paying the GRA if they depart.  Duquesne believes that they may commence service later than January 1, 2005 (upon expiration of their Rule 4 contracts or the CTC) should not disqualify them from participating along with other customers in FPS at the initial RFP rates.  


Conclusion



At this point in the proceedings, the Commission will not adopt the opposing parties’ recommended changes concerning the Rule 4 and HVPS customers in the Request For Proposal Protocols.  As Duquesne has noted this process was submitted in January 2004 and these matters have been considered in prior POLR proceedings, therefore, it is inappropriate to seek modification at this stage of the proceedings. 

3.
Reciprocal Credit.

Positions of the Parties


Reliant notes that despite being a common feature among most commercial deals and industry standard contracts such as those from Edison Electric Institute and the International Derivatives and Swaps Association, the proposed requirements in the Fixed Price Service Agreement do not include bilateral or reciprocal credit and collateral requirements.  Reliant believes that such requirements increase market efficiency.  Reliant argues that without such reciprocal requirements a supplier has to factor such non standard risks into its bid which results in higher prices.  Reliant sites the Edison Electric Institute Master Power Purchase and Sale Agreement as an example which could be implemented by the Commission.



Constellation believes that credit and collateral provisions applicable to wholesale suppliers should be equally applicable to Duquesne and that the Full Requirement Service (“FPS”) Agreement does not include such bilateral credit provisions. However, because these issues are being considered by the Commission in its POLR proceedings Constellation does not request any substantive change to the contract proposed by Duquesne. 



Duquesne states that Reliant is seeking to re-litigate an issue.  Duquesne contends that Reliant's argument was raised "throughout this proceeding" by Constellation and did not prevail.  Duquesne believes that therefore it is not appropriate for the Commission to consider it now.  In addition, Duquesne notes that its approach to this issue is consistent with the full requirements service agreements used in the New Jersey and Maryland solicitations.  Duquesne points out that as these jurisdictions recognize, an agreement such as the FPS Agreement does not need bilateral credit provisions because the buyer is a state-regulated electric distribution company subject to regulated retail rates.  Duquesne believes that under these circumstances, the risk to suppliers is minimal and reciprocal credit and collateral provisions are unnecessary.


Conclusion



The Commission will not adopt Reliant’s recommendation at this point in time in view of the contract conditions in the neighboring jurisdictions.

4.
Certifying Company. 


Positions of the Parties



Reliant notes that, as a general matter, guarantees provided by guarantors are capped at a certain dollar amount. Reliant requests that any guarantees provided by the Certifying Party should be subject to a pre-determined dollar cap.



Duquesne states that this aspect of the FPS Agreement is unchanged from the version submitted with Duquesne's testimony in January 2004 and that by failing to raise this objection sooner, Reliant has waived it.

Conclusion



The Commission will not adopt Reliant’s proposal to allow pre-determined dollar caps at this point in the proceedings.

5.
Disputed Mark-to-Market Calculations.


Positions of the Parties



Reliant recommends that the Additional Security section be stricken because it would result in an over collateralization and increase in the costs of providing service by a Fixed Price Service bidder.  Reliant notes that this section requires suppliers whose investment ratings fall to either post an additional 5 percent of the expected annual payments or post collateral related to the Mark-to-Market Exposure calculation.  Reliant notes that the postings pursuant to this section are in addition to the postings pursuant to Section 13.2 and 13.5.



Reliant argues that the postings of collateral pursuant to the Mark-to Market section is generally the only reasonable security proposed by Duquesne that is necessary to protect parties from default or nonperformance provided that several amendments are made to this section.



Reliant suggests that the Mark-to-Market section should clarify that on the determination date the seller should pay or the buyer should refund amounts necessary to adjust the security posted pursuant to this section to the mark-to-market exposure calculation. 



Reliant recommends that the Commission should reject Duquesne’s requirement under Section 13.5 (c) that the seller be required to pay disputed amounts pursuant to this section unless Duquesne has been grossly negligent, arbitrary, capricious, or “erroneous on its face” in determining the mark-to-market exposure.  Reliant recommends that a supplier only be required to post the undisputed amount resulting from the mark-to-market exposure calculation and that a dispute resolution process be implemented to reach a timely resolution of the disputed amount.



Duquesne responds that through Sections 13.4 of the FPS Agreement, under certain circumstances a supplier may be required to post a letter of credit in an amount equal to the mark-to-market exposure of the supplier.  Duquesne submits that if the supplier disagrees with Duquesne's determination of the specific amount of such exposure, Section 13.5(c) requires such security to be posted without delay while the supplier disputes the amount.  Again, Duquesne notes that this provision is unchanged from the FPS Agreement submitted in January 2004 and is not properly attacked at this late stage of the proceeding.  Moreover, Duquesne's provision is modeled after the provision used in the Maryland full requirements service agreement. 


Conclusion



The Commission will not adopt Reliant’s recommendation at this point in time in view of the contract conditions in the neighboring jurisdictions.

6.
Load Response Programs.

Positions of the Parties



Constellation notes that Duquesne proposes to permit retail customers under the Fixed Price Service to participate in PJM load response programs and to retain the benefits associated with such programs.  Constellation also notes that Duquesne proposes that the Seller be responsible for all PJM charges to Duquesne associated with any PJM load response programs. Constellation argues that this is inappropriate and unfair.  Constellation recommends that the Commission direct Duquesne to amend the proposed agreement with the following:



“Seller shall be reimbursed for any costs it incurs as a result of Buyer’s or its retail customers’ participation in loaded response programs administered by PJM, including, but not necessarily limited to, Operating Reserve Costs incurred by Seller.”


DII notes that the proposed wholesale agreements appear to include a provision addressing the PJM Demand Side Response programs and the Active Load Management options with regard to wholesale suppliers.  DII proposes to work informally with Duquesne and the PJM to ensure that customers have adequate access to the benefits of these programs.



DII believes that the Commission should reject Constellation’s proposal that Suppliers be reimbursed for costs related to customer participation in load response programs. DII believes that among the costs which Constellation may believe it incurs are lost profits and administrative costs. DII contends that without an agreement among all parties concerning the costs imposed on a wholesale supplier when one of Duquesne’s customers participates in a PJM demand response program, the Commission should reject Constellation’s proposal.


Duquesne responded that under the FPS Agreement, winning suppliers are responsible for charges, if any, caused by the participation of Duquesne's retail customers in PJM load response programs.  See FPS Agreement at Section 4.2.  Duquesne points out that Constellation proposed alternative contract language that does not even say who should be responsible for these potential costs. Duquesne claims that this concept is unchanged from the FPS Agreement submitted in January and is not properly challenged at this phase of the proceeding.  Furthermore, Duquesne argues that if it is a helpful change, given that it does not specify which entity is responsible for such costs.  According to Duquesne, the allocation of costs associated with these programs to suppliers occurs by force of the PJM tariff, not Duquesne's FPS Agreement.  Duquesne believes that to the extent that PJM allocates costs associated with load response programs to Duquesne, as a load serving entity for POLR customers on fixed price service, these costs should be allocated to the wholesale suppliers of fixed price service because these suppliers, and not Duquesne, will receive any benefits associated with the load reduction.  Duquesne states that if the suppliers object to the program, they should address that issue to PJM.  Duquesne points out in the revised FPS Agreement, Duquesne has clarified that a winning supplier is only responsible for charges associated with PJM load response programs that are allocated to Duquesne as the load serving entity for FPS customers to the extent that the energy for such FPS customers is supplied by that winning supplier.  

Conclusion



The Commission will not adopt Constellation’s proposed revisions. The Commission believes that demand response programs are an essential component of future energy supplies within the PJM market.  Load management programs can offer POLR providers an opportunity to mitigate energy costs, to increase efficiency, and to achieve environmental benefits while offering consumers an opportunity to lower their energy costs and control their energy usage.

7.
Definition of Force Majeure.


Positions of the Parties



Reliant recommends that the term “Force Majeure” expressly include curtailments by a Transmitting Utility. Reliance contends that without such clarification, sellers could potentially be precluded from declaring a “Force Majeure” as a result of action or in actions taken by the Transmitting Utility, including Duquesne.



Duquesne states that this approach is unchanged from the FPS Agreement submitted in January and is not properly challenged at this phase of the proceeding.  Moreover, Duquesne notes that this provision is identical to the wholesale agreement utilized in the Maryland RFP.  Duquesne believes that Reliant should factor in the risk of transmission curtailments into its bid price, just as it factors in other pertinent risks (and just as it factors in these risks when selling fixed price service as an EGS).  Duquesne claims that customers should not bear those risks in a fixed price POLR service. 


Conclusion



The Commission will not adopt the definition changes proposed by Reliant. The Commission believes that in view of the recent past transmission related matters involving reliable service in nearby portions of the grid, Duquesne’s proposed definition is acceptable.

8.
Survival of FPS Agreement.


Positions of the Parties



Reliant argues that the Survival provisions should not be limited to a specific period of time because such set “periods” unduly exposes both parties to subsequent claims brought against them by limiting the period during which the parties have a right to seek indemnification.  Reliant recommends that at a minimum these provisions should reflect applicable statutes of limitation.



Duquesne responds that this provision was unchanged from the FPS Agreement submitted in January and is not properly challenged at this phase of the proceeding. See FPS Agreement Section 6.9.   Duquesne comments that the intent of the provision was to link the survival periods in the FPS Agreement to the provisions in Duquesne's tariff provisions for correcting a bill.  Duquesne is willing, therefore, to extend the survival provisions with respect to payments to 24 months.  


Conclusion



While this provision was submitted in January and had remained unchanged, the Commission will accept the modification proposed by Duquesne in response to Reliant’s objection and the Commission will allow the Survival period to be extended from twelve months to twenty-four months.

9.
Indemnification.

Positions of the Parties



Reliant recommends that the limitation on a party’s right to receive consequential damages not apply to indemnification claims.



Duquesne responds that these provisions are unchanged from the FPS Agreement submitted in January and are not properly challenged at this phase of the proceeding.  Moreover, Duquesne argues that they are consistent with the other damage provisions throughout the Agreement and also are consistent with the language found in the indemnification provisions in the wholesale agreement utilized in the Maryland RFP.  


Conclusion



The Commission will not adopt Reliant’s proposal on this provision. This provision was unchallenged to this point in time and has been adopted in a neighboring jurisdiction. The Commission will allow this provision to be implemented as proposed by Duquesne.

10.
Tariff Changes to Rule 4.


Positions of the Parties


Strategic notes that the Commission in its August 23, 2004 Order directed that the POLR II prohibitions against Duquesne’s advertising, marketing, or promoting its POLR service be continued.  Therefore, Strategic argues that tariff provisions which permit Duquesne to enter into “special contracts” for POLR service to address the customers’ “changing business needs or operating conditions” or “to address less expensive competitive alternatives for energy” promote Duquesne’s POLR service in violation of this prohibition.  Strategic believes that language in Rule 4 must be changed to make clear that after January 1, 2005, Duquesne can enter into “special contracts” only with respect to its transmission and distribution service and not for POLR service.



Reliant argues that it is inappropriate for Duquesne to continue to offer new service under the guise of a “special contract” as a regulated utility in the post transition environment.  Reliant believes that Duquesne has directly flouted the Commission’s decision regarding the appropriate POLR products from large commercial and industrial customers by continuing to offer service under Rule No.4.



DII states that despite having access to the tariff language and the opportunity to comment on it as part of the litigation process, these parties have chosen to wait until the compliance stage to propose language amendments.



Duquesne states the provisions of Rule 4 permitting future Rule 4 contracts are unchanged from the Retail Tariff submitted in January and are not properly challenged at this phase of the proceeding.  Any such contracts would be subject to Commission approval at the time of their execution, and any questions related to them can be addressed at that time. 

Conclusion



Section 2806 Implementation, pilot programs and performance – based rates subsection (h) flexible pricing of the Act states “In addition to the implicit authority of the commission under section 501 (relating to general powers), the commission has authority to approve flexible pricing and flexible rates, including negotiated, contract – based tariffs designed to meet the specific needs of utility customer and to address competitive alternatives.”


It is inappropriate to raise this issue in this proceeding at this point. This issue should have gone before the Administrative Law Judge because it entails an initial interpretation of the Competition Act.  Furthermore, the language of the Act could be interpreted to cover “competitive alternatives” including energy.  Despite the Commission’s prohibitions against marketing POLR services, Duquesne may be allowed to continue to offer “special contracts”. There may be ways in which a POLR provider may be able to offer a “special contract” without inappropriately “promoting” the availability of such contracts. In any event, a compliance filing is not an appropriate vehicle to provide an initial interpretation of the Act.

11.
Contract Term of Rate GL and HVPS. 


Positions of the Parties



Strategic recommends that these tariff provisions be changed to reflect the fact that existing POLR customers are not required to remain on POLR service for a minimum period of time.  Therefore, Strategic recommends that the minimum 1 year contract provision be stricken from the tariff.



Reliant recommends that the Commission require Duquesne to amend the “Contracts Provisions” section of this tariff to clarify that the referenced contract terms and notice requirements apply only to transmission and distribution service.  Reliant argues that it is inconsistent with the Commission’s Order to require that an HVPS customer take POLR III generation service pursuant to Riders No.8 and No. 9.



Duquesne argues that Strategic and Reliant raise a number of matters that are outside the scope of this proceeding as they do not relate to the compliance filing submitted by Duquesne.  Duquesne comments that they appear to be tariff maintenance issues better resolved through the POLR regulation process.  Duquesne states that these include Strategic's comments in section I.D of its filing and Reliant's comments in section IV.D of its filing, which relate to the appropriate term of delivery service under Rates GL and HVPS, respectively.  Duquesne points out that neither of these provisions has been changed since Duquesne filed the Retail Tariff in January, and they are not properly challenged at this phase of the proceeding.  

Conclusion


The Commission will not adopt the tariff changes proposed by the parties.  The Commission has addressed Switching rules for the energy component of a customer’s service which effectively controls the applicability of the term of a customer’s contract with the distribution utility.

12.
Defaults and Remedies under FPS Agreement

Positions of the Parties



Reliant recommends hat the concept of “Significant Subsidiary” should be stricken because there are already provisions protecting against potential defaults by the Corporate Guarantor, and therefore the Significant Subsidiary concept is unnecessary. 



Reliant recommends that Section 11.1 (h) should be limited solely to such debts actually being accelerated.  Reliant believes that a supplier should not be found in default due to potential technical defaults in other agreements and that events of default should be correlated to actual non-performance under the Agreement.



Reliant recommends that a period of ten days be set for suspension of performance before declaration of an Early Termination Date.  Reliant argues that this amendment would follow the market standard and that without this amendment a non-defaulting party could theoretically suspend permanently performance but prevent the liquidation of the Agreement.


Duquesne states that Reliant seeks a number of changes to the default provisions of the FPS Agreement, none of which have been modified since the Agreement was filed in January.  Duquesne therefore declines to modify Section 1.1(h) regarding events of default or Section 11.2(d) regarding suspension of performance. Duquesne will agree that the concept of “Significant Subsidiary” is unnecessary under the Agreement and has stricken it.  Duquesne comments that contrary to Reliant's worry that Section 11.1(h) would allow a "potential technical default" under another agreement to trigger a default under the FPS Agreement, Section 11.1(h) is limited to (i) defaults under agreements for indebtedness in which $50 million or more is at stake and the effect of the default under such agreement is to accelerate the maturity of such indebtedness and (ii) defaults in making payments under other agreements that equal or exceed, in the aggregate, $50 million.  Duquesne believes that Section 11.2(d) is identical to the remedy provision in the Maryland full requirements service agreement, and justifiably allows a non-defaulting party to permanently suspend performance upon an event of default.
Conclusion



The Commission will not adopt Reliant’s proposed modifications to Sections 11.1 (h) and 11.2 (d).  Because these provisions have been before the parties since January and have been in place in other jurisdictions, the Commission will not act to alter them at this point.
13.
Credit Requirements.



Duquesne states that Constellation and Reliant raise a number of issues related to the credit provisions in the RFP Protocols and the FPS Agreement.  Duquesne agrees that modification of certain of these requirements should facilitate supplier participation while also adequately protecting Duquesne against credit risk, and has modified the relevant documents accordingly. 

A.  Mark-to-Market, Step Down, and Unsecured Credit.

Positions of the Parties



Reliant suggests that Duquesne proposes a “belts and suspenders” approach that leads to gross over-collateralization that far exceeds credit and collateral provisions seen in industry-standard power supply agreements, which will limit the number of participants and make the bidding less competitive.  Reliant believes that only the posting of collateral pursuant to Section 13.5 – Mark-To-Market Exposure, as amended by Reliant’s comments, is necessary.  Reliant also believes that all credit and collateral requirements should be applied to both suppliers and Duquesne.  Reliant recommends the following amendments to Article III:


Section 13.2 - Security:  This section requires that all suppliers post an amount equal to five percent of the Expected Annual Payments for the 12-month period ended December 31, 2005.  Reliant believes that this will result in gross over-collateralization and therefore should be stricken in its entirety.



Section 13.4 – Additional Security:  This section applies to suppliers whose investment rating falls below both the Minimum Investment Rating and The Coverage Ratio as those terms are defined in the FRS agreement.  Reliant submits that this section requires that the supplier post an additional five percent of its expected annual payments or post collateral related to the Mark-to-Market Exposure calculation and will result in gross over-collateralization.  Reliant recommends that this section be stricken in its entirety.


Section 13.5 – Mark-to-Market Exposure:  Reliant believes that posting of collateral pursuant to this section is generally the only reasonable security proposed by Duquesne that is necessary to protect parties to the FRS Agreement from default of non-performance, provided several key amendments are adopted.  Reliant recommends that this section should clarify that, on the determination date, the seller should pay or the buyer should refund amounts necessary to adjust the security posted pursuant to this section’s mark-to-market exposure calculation. Reliant also recommends that the Commission reject Duquesne’s requirement under Section 13.5 (c) that the seller be required to pay disputed amounts pursuant to this section unless Duquesne has been grossly negligent, arbitrary, capricious, or “erroneous on its face” in determining the mark-to-market exposure.  Reliant recommends that a supplier only be required to post the undisputed amount and has proposed several changes to Section 13.5.


Constellation recommends that the Commission require Duquesne to provide a provision authorizing a level of unsecured credit to wholesale supplier when the wholesale supplier or its guarantor has a sufficiently unsecured credit rating from the rating agencies.


Duquesne states that Reliant requests that Duquesne eliminate the multi-faceted collateral requirements in the FPS Agreement, and instead require only the posting of collateral under Section 13.5, the Mark-to-Market Exposure.  Reliant also believes the collateral obligation should "step down" as the term winds down and the remaining obligation lessens.  Duquesne states that Constellation further argues that suppliers with sufficiently high credit ratings should be rewarded with a level of unsecured credit with Duquesne.  Duquesne agrees to modify the FPS Agreement and RFP Protocols in these important respects.  Duquesne believes the revised FPS Agreement substitutes a mark-to-market regime, which will simplify the collateral requirements and allow them to "step down" over time.  Duquesne submits that as requested by Constellation, suppliers with investment grade credit ratings will have a level of unsecured credit, although Duquesne has adjusted the proposed dollar amounts to reflect the size of Duquesne's solicitation.  Duquesne expects that these changes will further encourage broad participation in the RFP and competitive bid prices.  

Conclusion

The Commission believes that the modifications adopted by Duquesne, as proposed by the parties, will be beneficial and are reasonable.
B. 20% Cap on Entities with Below Investment Grade Credit Ratings.


Positions of the Parties



Reliant proposes that should the Commission find it appropriate to limit the number of tranches that any one supplier may be awarded then Duquesne’s proposal to further restrict the maximum number of tranches based on a supplier’s credit rating should be rejected. Reliance states that it is not aware of any RFP or auction process that employees a two-tiered, discriminatory load as is proposed by Duquesne.  


Duquesne states that the RFP Protocols allow entities with investment grade credit ratings to bid on a 40% share of Duquesne's FPS load, while entities with below investment grade credit ratings are limited to a 20% cap.  Duquesne states that Reliant contends that Duquesne will be sufficiently safeguarded in the event of default by the posting of adequate collateral.  Duquesne disagrees stating it is entirely reasonable to restrict entities with lesser credit ratings to lesser participation in the RFP and lesser responsibility for serving Duquesne's POLR load.  Duquesne points out this is particularly true given Duquesne's acceptance of Reliant's request to significantly reduce the initial amount of collateral supporting the obligation.  Duquesne states that the Commission should maintain the load cap on below investment grade entities.  
Conclusion

The Commission believes that the restriction on market share proposed by Duquesne for those suppliers whose creditworthiness has diminished are reasonable in view of Duquesne’s other modifications to the amount of the initial collateral requirements.

C.  Disqualification of Bidders with Credit Ratings below B or B2.


Positions of the Parties


This section of the RFP guidelines prohibits a certifying company “with a credit rating below B or B2 at any rating agency” from participation in the RFP.  Reliant submits that any entity that is able to equalize its credit rating through posting of collateral should be allowed to participate in the RFP and has recommended several changes to the section.


Reliant suggests that should the Commission determine that it is appropriate to limit the number of tranches that any one supplier can be awarded, the Commission should reject Duquesne’s proposal to further restrict the maximum number of tranches a supplier can be awarded based on the supplier’s credit rating.  In this event, Reliant has proposed a number of changes to Section V. A. and V. B.


Duquesne states that the RFP Protocols provide that entities with a credit rating below B or B2 are not eligible to bid in the RFP.  Duquesne states that Reliant objects to this limitation (even though it is not rated below B or B2) because it contends that customers "will benefit from wider participation by suppliers in the RFP process." Duquesne states that while broad participation is undoubtedly in customers' interest, such participation is meaningless, and potentially very harmful, if the suppliers are not sufficiently creditworthy.  Duquesne states that the purpose of FPS is to provide fixed price certainty, something that is illusory if the suppliers are not creditworthy.  The experience with supplier defaults in providing wholesale POLR supply in other jurisdictions amply demonstrates these risks.  Moreover, Duquesne submits it already has executed confidentiality agreements with over 20 companies that are eligible to bid under the RFP Protocols and expects healthy competition to result from the participation of such a large number of potential suppliers.  Duquesne states that Reliant's contrary suggestion should be rejected.

Conclusion

The Commission will not adopt the modification proposed by Reliant. According to Duquesne, there already appears to be a significant number of eligible bidders.  Furthermore, the Commission agrees with Duquesne that POLR supplier defaults could be very damaging to consumer confidence in a developing competitive electric market environment.

14.
Schedule of RFP.


Positions of the Parties



Constellation believes that the January 31, 2005 deadline proposed for Large Customers to obtain Fixed Price Service will significantly compromise wholesale supplier participation in the auction, result in unnecessarily high bids, and is not required by the Commission’s Order. Constellation recommends that Large Customers should make their election before bidding commences.  Constellation argues that Duquesne’s proposed timing effectively would create Option style contracts for these loans and that such contracts will be more expensive than necessary. Constellation recommends that Large Customers should make their election at least two weeks prior to the bidding date. Furthermore, Constellation recommends that it may be necessary to delay in the Request For Proposal (RFP) timeline in order to accomplish its proposed Large Customer bidding timeline.



Constellation also proposes that large customers should be allowed a one time opportunity to exit Fixed Price Service without payment of a Generation Rate Adjustment if they make the election by January 31, 2005.



Constellation also notes that the same election timeline problem exists with the refreshed pricing for New Fixed Pricing Service customers.  Constellation believes that the length of the period involved in the election process effectively provides an Option for service to Large Customers and therefore results in higher energy costs.



DII states that Constellation’s proposal is wholly unworkable and unfair to customers. DII believes that this proposal entails numerous problems. DII notes that the customers would need additional information concerning whether their election was binding, whether a customer could still engage a competitive supplier, and whether the customer will be required to submit a second notification by January 1, 2005, in order to avoid defaulting to hourly prices. DII believes that the abbreviated procurement period proposed by Constellation could result in customers choosing a fixed price option without knowing the price.


Duquesne states that under Duquesne's proposal, the RFP will be conducted and winning suppliers will be selected by October 15, 2004 to facilitate Commission approval of resulting retail rate levels by October 22, 2004.  Duquesne points out that customers will have roughly three months (from October 22, 2004 through January 31, 2005) to review the FPS rates, the HPS rate formula, and competitive supply rates before deciding which service to elect.  By contrast, Duquesne states that Constellation proposes that customers pre-elect FPS before the bids are placed, subject to the right to depart FPS by January 31, 2005 without a GRA if the rates resulting from the RFP are unacceptable to the customer.  Duquesne states that Constellation also proposes that customers be required to make this election by October 15, 2004, roughly two weeks after the date Duquesne has requested a Commission order on this compliance filing.  Duquesne comments, in other words, Constellation believes customers should sign up for FPS immediately, without knowing the price.  According to Constellation, allowing customers to opt for FPS after the bids are received is an "option style contract," which will result in higher rates.  Duquesne believes that by allowing customers to depart after learning the results of the RFP provides them essentially the same option, with the added complexity of a rushed enrollment process without adequate opportunity for meaningful customer information.  Duquesne comments that although, Constellation contends that pre-elections will give suppliers a sense of the maximum FPS load responsibility, examination of existing POLR load will give suppliers that same estimate, due to the requirement that customers affirmatively elect FPS.  Finally, Duquesne states that the Large C&I Customer representatives in this proceeding oppose this belated suggestion as unworkable and unfair.  Duquesne states that the Commission therefore should reject Constellation's suggestion of a rushed pre-enrollment period as unfair to customers without any discernable benefit. 

Conclusion


The Commission will not adopt Constellation’s proposed bidding timeline modifications.  The Commission agrees with DII that at this point such a significant alteration in the length of time the customer has to make its election would increase customer confusion and damage the formation of a competitive market.

15.
Guidelines Related to "Refreshed" FPS Bidding and Pricing.


Positions of the Parties


Reliant objects to certain elements of the process to refresh FPS prices on a quarterly basis (“New Bid Price”).  Reliant submits that these elements serve only to unnecessarily expose winning suppliers to inordinate commercial risks, which have the effect of discouraging participation in the initial RFP.  Reliant states that Duquesne’s proposal obligates the lowest bidder in each refreshed pricing period or application period to accept the risk of serving 100% of the load returning or electing FPS service during a given application period.  Reliant submits that winning bidders cannot limit the amount of load to which the refreshed price applies, which contrasts with the initial bids where a supplier can specify the number of tranches.  Reliant recommends that a bidder be allowed to specify a maximum percentage of POLR load, subject to a minimum percentage of POLR load equal to the initial percentage of POLR load awarded to the bidder under the RFP.  Reliant also submits that the quarterly “Customer Notification Periods” should not extend through the entire three months of the quarter, but rather a more reasonable window of four weeks after the winning refreshed price is converted into a retail New FPS rate and approved by the Commission.


DII recommends that the Commission deny Reliant’s attempt to modify the Fixed Price Service. DII states that it is concerned that the proposal to cap the amount of load may result in the unavailability of fixed-price POLR service to some customers. DII also objects to Reliant’s proposal that the updated prices should only be available for four weeks within the applicable quarter and notes that this proposal was raised for the first time in Reliant’s comments on the Compliance Filing.  DII recommends that a fixed-price POLR option should be available for returning customers throughout the 17 month initial POLR period and not just for the first four weeks of any quarter.


Duquesne states that under the RFP Protocols, winning suppliers are required to bid to serve Large C&I Customers that opt to receive FPS service after January 31, 2005.  Duquesne comments that these are customers that wish to switch to FPS from HPS or competitive supply.  Duquesne points out that under the FPS Agreement filed along with the compliance filing, each quarter winning suppliers would have bid a single, refreshed energy price to supply new FPS load that returns during a specified three-month period.  Duquesne states that subject to Commission approval of the resulting rates, the supplier that submits the lowest bid will serve those customers until May 31, 2006.  Duquesne states that Reliant objects to this aspect of the RFP Protocols, contending that each winning supplier should be required to bid on only a portion of the new FPS load each quarter, rather than the lowest bidder serving 100% of the new load.  Duquesne comments that as an alternative, Reliant suggests that a supplier be required to bid on the percentage share it was awarded in the initial RFP, with an option to increase that percentage if it chooses.  Reliant also suggests that suppliers should not be required to hold open their bids for a three-month period, contending that customers should instead be given a four-week window within which the refreshed FPS price will be honored.  Duquesne states that DII, in its Reply Comments (filed September 23, 2004), expresses concern that this may result in the unavailability of fixed price service if customers return to POLR service after the four week window is closed.  DII argues that the fixed price option should be available throughout the seventeen month period, not just for the first four weeks of any quarter.


Duquesne believes that there is a compromise that would benefit both customers and suppliers.  Duquesne has adopted Reliant's suggestions, but proposes to update FPS rates monthly rather than quarterly, as originally proposed.  Duquesne has incorporated these changes into the RFP Protocols and FPS Agreement.  Duquesne points out that ach winning supplier will be required to bid for a percentage of the new FPS load, with a floor equal to the percentage of load served by that supplier under the initial RFP.  Duquesne submits that suppliers willing to serve a higher percentage of the new FPS load may do so.  Duquesne indicates that as for Reliant's second suggestion, Duquesne agrees that holding the refreshed price open for a shorter period undoubtedly will result in lower bids and retail rates.  Rather than limiting customers to a four-week window during which they may switch to FPS (thereby leaving 9 months of a year when HPS is the only option), Duquesne has modified the FPS Agreement to require each winning supplier to submit a price for serving new FPS load each month.  Duquesne comments that consistent with Reliant's suggestion, that price will only be held open for one month, until the following month's new FPS bid price.  Duquesne requests that the Commission approve this modification to the RFP Protocols.  As noted in the compliance filing, Duquesne requests that the Commission establish a process to authorize approval of these refreshed FPS rates by secretarial letter.

Conclusion


The Commission believes that it may be appropriate to adopt the modifications as agreed to by Duquesne concerning each winning supplier’s required minimum load percentages. The Commission will adopt provisions which require each winning supplier to bid for percentage of new load with a floor equal to the percentage of load served by that supplier under the initial RFP. The Commission agrees with Duquesne that suppliers will be free to bid on a higher percentage of the load.



The Commission has serious concerns about Duquesne’s proposal to update the Fixed Price Service rates on a monthly rather than quarterly basis.  This would be a substantial departure from the August 23, 2004 Order.  From a practical standpoint it remains to be seen if Duquesne and the Suppliers can properly administer the volume of monthly transactions such a modification would require.  Furthermore, the Commission is concerned that a monthly changing price would create significant confusion on the part of the customers and may not provide competitive suppliers with an adequate opportunity to attract new customers because the POLR price would vary. Therefore, the Commission will not adopt the proposal to refresh these prices on a monthly basis.

16.
No PJM Integration by 1/1/05.


Positions of the Parties



Constellation states that it appreciates the need to include a provision in the agreement that provides for the eventuality that Duquesne does not complete its full integration into the PJM markets.  However, Constellation believes that the agreement shifts all the risk associated with Duquesne’s failure to fully integrate into PJM to the wholesale supplier.  Nevertheless, Constellation states that Duquesne seeks to obligate suppliers to continue to meet a PJM capacity obligation that will not exist if the integration is not completed.  Therefore, to address these issues Constellation proposes a replacement for the clause.

Duquesne states that Duquesne is planning to join PJM by January 1, 2005 and does not presently anticipate any problems that might delay participation in PJM beyond that date.  However, Duquesne points out that in the unlikely event that all of the necessary integration work is not completed when the POLR III period begins on January 1, 2005 and Duquesne does not integrate with PJM on that date, Duquesne has provided interim rules in the revised FPS Agreement to ensure that sufficient resources will be available to serve Duquesne's POLR III customers.  Duquesne comments that the FPS Agreement (i) requires winning suppliers to deliver energy (at the supplier’s election) to any of Duquesne’s interfaces, including interfaces with PJM; (ii) maintains the capacity obligations on winning suppliers as if PJM integration had been achieved, and (iii) excuses winning suppliers from providing ancillary services during that interim period.  In exchange, the FPS Agreement reduces the prices paid to winning suppliers by $1 per megawatt-hour.  Duquesne states that Constellation objects to this provision (Section 4.8) and wishes to be excused from the capacity responsibility placed upon it by the Agreement.  Duquesne comments that Constellation also rejects the $1/MWH price reduction in favor of an adjustment based on actual costs.  Duquesne submits that given that a delayed integration is unlikely, and even if it occurs is likely to be short, Duquesne proposed a simple, conservative adjustment to compensate suppliers for the interim period.  Duquesne contends that the supplier’s obligation to provide capacity and energy are unchanged, except for the energy delivery point which the supplier may elect.  Duquesne comments that the supplier is not obligated to provide ancillary services for the interim period, and the flat $1/MWH price reduction is likely well below the opportunity cost of providing those ancillary services, which means that the supplier likely receives a net benefit.  Duquesne believes this provision favors suppliers, is simpler to implement than what Constellation proposes, and avoids contentious renegotiation of supplier's actual costs during the period.  Duquesne states that because the provision is not likely to affect bidder participation or bid levels, Duquesne is unwilling to amend the FPS Agreement based on this suggestion.  

Conclusion


This Commission has long supported the expansion of the PJM and would be surprised and disappointed if Duquesne failed to integrate with the PJM as planned.  The Commission believes that Duquesne’s proposed compromise reasonably addresses the potential cost issue.

17.
Hold Harmless in RFP Protocols.


Positions of the Parties


Reliant believes that the provision is excessively broad and proposes an amendment to the section.  Reliant suggests deleting certain language from the Hold Harmless provisions which refer to Duquesne’s activities in connection with the RFP.

Duquesne states that Reliant opposes the provision in the RFP Protocols that requires the suppliers to hold Duquesne harmless from damages "that arise as a result of or in connection with the RFP."  Duquesne has accepted Reliant's suggestion to strike the words "or in connection with" from the hold harmless provision.

Conclusion

The Commission will adopt the modifications proposed by Reliant and agreed to by Duquesne.
18.
Pre-Bid Application Form.


Positions of the Parties



Reliant recommends that Section 3 of the form be modified to allow the Certifying Company to provide ratings other than senior unsecured long term debt rating from Standard & Poor’s, Moody’s and Fitch and suggests that they might include corporate ratings or issues ratings.  Reliant also proposes a change to Item No. 5 of the form which addresses an applicant’s PJM and FERC qualifications.  Reliant recommends that the applicant be allowed to clarify the basis upon which the applicant has authority to sell capacity, energy and ancillary services and market based rates.

.

Duquesne states that Reliant recommends that Duquesne modify the Pre-Bid Application Form to account for the possibility that the supplier might not have market-based rate authority from the Federal Energy Regulatory Commission but might still be qualified to participate in the RFP.  Duquesne has amended the form accordingly.  Duquesne has not, however, modified Section 3 of the form to allow a Certifying Company to provide ratings other than senior unsecured long term debt ratings from Standard & Poor’s, Moody's and Fitch.  Duquesne states that these are the most reliable ratings available in the market and the only ones that should be used to judge the creditworthiness of an entity responsible for serving Duquesne's load.  

Conclusion


The Commission will adopt the proposed modifications to Section 5 as agreed to by Duquesne. The Commission believes that this modification may result in additional qualified bidders. The Commission will not adopt Reliant’s proposal concerning the provision of ratings from Standards & Poor’s, Moody’s, and Fitch of other than senior unsecured long-term debt.  The Commission agrees with Duquesne that these are reliable ratings.

19.
Confidentiality of Winning Bidders.


Positions of the Parties



Constellation requests that Duquesne and the Commission keep confidential the names of the winning suppliers and the winning bids for one year, or at the very least, ninety days from the effective date of the FPS Agreement.  Constellation recommends that the Commission direct Duquesne to keep the identity of winning bidders confidential for a full one-year period.  Constellation argues that releasing the winning bidders’ names would compromise the ability of winning bidders to optimally engage in hedging activities, which could result in higher bid prices.  At a minimum, Constellation recommends that the identity of winning bidders and specific winning bid prices be kept confidential for at least 90 days after the Effective Date of power flow.


In its reply comments, Duquesne points out that the RFP Protocols indicated that Duquesne intended to keep the winning bids confidential, but Duquesne agrees that confidential treatment of the names of the winning suppliers will permit effective hedging of the FPS supply obligation.  Duquesne requests that the Commission honor Constellation's request when Duquesne submits the winning suppliers' identity on a confidential basis.  

Conclusion

The Commission agrees that it is reasonable to maintain the confidentiality of the successful bidders in order to allow them an opportunity to hedge their risks.
20.
 Information Provided to Suppliers.


Positions of the Parties



Constellation believes that Duquesne should be required to provide specific load data to potential bidders, including hourly usage data – by rate class, hourly load shapes for each tariff class, customer counts by class and other detailed load and customer data.


Duquesne clarifies that it will provide each item of information set forth in Section IV.G. of the revised RFP Protocols.

Conclusion

The Commission directs Duquesne to provide adequate and accurate information to the bidders in order to minimize the costs of POLR service to the customers.  Such information shall include:
a. Historical Large C&I Customer hourly usage data by rate schedule (POLR and all customers)

b. Number of Large C&I Customers by rate schedule (POLR and all customers)

c. Capacity peak load contribution figures by rate schedule (POLR and all customers)

d. Historical monthly retention figures by rate schedule

e. Estimated loss factors by rate schedule

f. Customer size distribution by rate schedule (POLR and all customers)

g. Aggregated hourly usage data for CTC and special contract customers taking into account when these customers become eligible for FPS

h. Capacity peak load contribution figures to CTC and special contract customers

i. Access to PJM information on Wholesale Responsibility requirements.
21.
Miscellaneous Changes Related to the FPS Agreement.


A. Litigation Representation and Warranty (Section 14.1(f)).  


Positions of the Parties


Reliant suggests that Section 14.1(f) is overly broad as written and unnecessary in light of the credit and collateral provisions proposed by Reliant.  Reliant maintains that Section 14.1(f) should be stricken in its entirety.  However, Reliant has provided a proposed amendment as an alternative. Constellation submits that Section 14.1 (f) of the agreement, which requires representation and warranties that no action is “threatened” that could materially adversely affect the “financial condition” of the Seller, fails to reflect the ease with which large claims can be brought against companies in today’s business world.  Constellation also believes that such a representation provides no tangible benefit to Duquesne. Constellation proposes new language to replace Section 14.1 (f), which it states has been adopted in Maryland and the District of Columbia Full Requirements Service agreements.


Duquesne has incorporated the changes requested by Constellation and Reliant. 

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne.

B. Assignment/Change in Corporate Identity (Section 15.7(b) & (c)).  


Positions of the Parties



This section addresses the assignment of the FRS Agreement to an Affiliate or a Person.  Reliant submits that such transfer should not be contingent on such Affiliate or succeeding Person having the requisite Consolidated Cash Coverage Ratio, as that term is defined in the FRS Agreement.  Rather, Reliant suggests that any such transfer should be contingent on such Affiliate’s or succeeding Person’s Certifying Company meeting the requirements thereof pursuant to Section 13.1 of the FRS Agreement.



Duquesne has clarified in the FPS Agreement that, as preferred by Reliant, transfers are contingent on the ability of the Affiliate, the succeeding Person, or a Corporate Guarantor to comply with Article 13 of the Agreement. 

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne.

C. WLR Contract (Definitions).  


Positions of the Parties



Reliant commented that it will not have sufficient time to review the WLR Contract prior to the date a bidder is required to execute it.

 . 

Duquesne points out in its reply comments that the required execution date, under the current schedule, is December 25, 2004.  Duquesne contends the agreement was posted on September 1, which is well in advance of the required 
date of execution.

Conclusion

While Duquesne’s posting of the WLR Contract on September 1, 2004 left the parties little time to review and comment on it, there appears to be adequate time for its review by December 25, 2004.

D. Default Damages (Definitions).  


Positions of the Parties



Reliant recommends that the term “Default Damages” be amended to clarify that default damages do not include consequential damages.



Duquesne has clarified in the revised FPS Agreement, as requested by Reliant, that Default Damages do not include consequential damages.  

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne.

E. Buyer Right to Escrow (Section 6.4(c)).  


Positions of the Parties



Reliant recommends that Section 6.4 (c) be stricken in its entirety, as it is unnecessary in light of the credit and collateral provisions recommended by Reliant.


Duquesne agrees to strike this section as unnecessary in light of the revisions to the credit and collateral provisions.  

Conclusion


The Commission will adopt the modifications as agreed to by Duquesne.

22.
HPS Rate Design.


Positions of the Parties


Hourly price service during POLR III is designed to be a pass through of actual charges in PJM incurred as a result of providing service to HPS customers.  This formula is based on real-time hourly locational marginal prices for the Duquesne zone and demand charges as determined from the PJM daily capacity market.  As described by Duquesne, the HPS rate formula was designed to align the rates with PJM energy prices and PJM capacity markets, which will "allow suppliers to more easily, efficiently, and effectively develop proposals for Large C&I Customers."



DII recommends that the rider be modified to reflect PJM energy and capacity markets that provide greater certainty to customers.  Therefore, DII proposes that Duquesne should use PJM day-ahead prices instead of hourly real-time prices for energy.  DII also suggests that the company use monthly or seasonal capacity prices instead of daily capacity prices.

Because the Commission ruled in the Order that FPS will expire on May 31, 2006, DII believes the Commission should "consider modifications to the structure of the hourly price POLR offering," including switching from hourly real-time prices for energy to PJM day-ahead prices and from daily capacity prices to month-ahead or season-ahead capacity prices.   DII contends that this change would make the hourly priced product more attractive to customers, and would compensate Duquesne for the second POLR-only adder that is collected as part of HPS rates.  DII acknowledges that requiring Duquesne to purchase a monthly capacity product may leave Duquesne with a portion of the capacity product if the customer switches to an EGS, but DII contends that Duquesne can resell the product in the daily market.

  
Duquesne in its reply comments contends that this rate formula was agreed to by DII in the DLC/DII Stipulation, Section 4(g)(1), and approved by the Commission.  (Order at 56 adopting POLR III plan, as modified by stipulations and the Order).  Duquesne also contends that DII agreed to two rate adders, one applicable to all customers and one applicable to POLR customers only (both HPS and FPS).  Duquesne points out that the levels of each adder were approved by the Commission.  



Duquesne comments that it appreciates DII's concern regarding the short-term nature of the HPS product, and its desire to have a longer term or fixed price product available to all customers, not just those that are desirable to EGSs.  Duquesne points out that the Commission has ruled, that FPS should be eliminated on May 31, 2006, and that HPS will not "necessarily subject customers to seasonal fluctuations that will harm their competitive positions."  In addition, Duquesne indicates that the HPS product, as designed and as supported by DII in the Stipulation, passes through actual "prevailing market prices" to customers consistent with the Competition Act.  See 66. Pa.C.S. § 2807(e)(3).  



In its reply comments, Duquesne states that it believes that DII's proposal would require Duquesne to charge customers a seasonal or monthly capacity price but be responsible for the PJM daily capacity price, and charge customers a day-ahead energy price but be responsible for the PJM hourly real-time energy price.  Duquesne believes that this would require Duquesne to bear the responsibility for procuring additional supplies or marketing excess supplies if customers came back to POLR or departed POLR during the period between the time the forward price was set and the capacity or energy was consumed.  Also, Duquesne suggests it could also expose Duquesne to capacity deficiency charges in the event excess capacity was needed on a daily basis and was not available in the daily market.  Duquesne believes that DII is asking Duquesne to take on additional risk without additional compensation beyond the adders agreed to in the Stipulation.  Furthermore, Duquesne indicates DII effectively is requiring Duquesne, as the electric distribution company with the POLR obligation, to enter the trading business to manage the risks associated with the mismatch in energy and capacity products and obligations proposed by DII.  Duquesne comments that this is not a role that Duquesne is willing to undertake and that the Commission should reject this attempt to modify its Order during the compliance phase of this proceeding.

Conclusion


The Commission will not adopt the recommendation of DII.  The Commission believes that the pass-through of actual charges incurred based upon a real-time hourly locational marginal price for the Duquesne zone and demand charges based on the PJM daily capacity market properly reflect the prevailing market price.  Furthermore, the Commission notes that this methodology for pricing hourly service was supported by DII during these proceedings.  The Commission is concerned that implementation of an hourly price under the terms proposed by DII could result in additional costs and risks for Duquesne as the POLR provider.  The Commission believes that the HPS as proposed by Duquesne is more conducive to the development of a competitive marketplace and complies with the Act.

23.
Reconciliation of Adder.


Positions of the Parties



DII notes that the Commission rejected the provision of the Stipulation that would have applied a 0.5 mil per kWh administrative cost adder to all sales.  Duquesne states the Commission allowed Duquesne to propose a method to collect the $3.2 million and administrative costs from only POLR customers.  DII opposes the selective reconciliation of the administrative cost adder proposed by Duquesne.  DII notes that Duquesne will not perform some of the functions that were included in the $3.2 million estimate.  DII believes that reconciliation to actual costs is appropriate and necessary to ensure that Duquesne recovers on reasonable costs of providing POLR service.  DII argues that it is highly inappropriate to selectively adopt reconciliation while not providing customers with the protection of reconciliation to actual costs.  DII believes that the Commission must establish rates based either on traditional rate base / rate of return principles found in Section 1308 or on the principles for automatic adjustments under Section 1307. DII argues that Duquesne treats the $3.2 million as an approved revenue requirement for administrative costs under Section 1308.  DII argues that under traditional ratemaking a utility is not guaranteed to recover such a revenue requirement.



DII states that the one-sided reconciliation of the administrative cost adder is inappropriate.  DII submits that in its compliance filing Duquesne states that it “will reconcile every 12 months the level of the administrative cost adder (up or down) to obtain the approved $3.2 million annual revenue requirement for administrative costs…”  DII states that reconciliation to actual costs, not the $3.2 million estimate, is appropriate based on traditional rate base/rate of return principles under Section 1308 of the Public Utility Code, 66 Pa. C.S.§ 1308, or on the principles for automatic adjustment clauses under Section 1307 of the Public Utility Code, 66 Pa. C.S. § 1307. 


Duquesne points out that under the DLC/DII Stipulation, as modified by and adopted by the Commission, Duquesne is authorized to collect $3.2 million annually in administrative costs through the first adder, which was set at 0.05 cents/kWH.  Duquesne comments that because the Order provided that such amount may only be collected from POLR customers, instead of from all customers as designed, the Commission recognized that Duquesne would be required to revise the level of the administrative adder to reflect its determination.  The Company suggests that the compliance filing explained that Duquesne will establish the initial administrative cost adder at a fixed level of $1.35 per MWH for the duration of the FPS service period (17 months) in order to simplify the RFP process.  Duquesne contends that starting June 1, 2006, the Company will reconcile every 12 months the level of the administrative cost adder (up or down) to obtain the approved $3.2 million annual revenue requirement (not including Pennsylvania gross receipts taxes) for administrative costs shown in Exhibit No. WVP-10.  Duquesne points out that during this reconciliation process, the Company will consider the administrative cost adder revenues from the prior period, projected POLR sales, and any necessary changes in the six-year cost recovery period due to changes in Commission POLR regulations.

Duquesne suggests that DII does not object in principle to Duquesne's proposed reconciliation process, but insists that, contrary to the DLC/DII Stipulation, Duquesne also should be required to prove that it has incurred the approved administrative costs by truing up its actual expenses.  Duquesne points out that in support of its argument, DII points to one element (subsequent annual RFPs) of the illustrative list of costs provided by Duquesne that will no longer be necessary under the POLR III plan approved in the Order.  Duquesne contends that because the buildup of the $3.2 million level was based on "loose 'estimates,'" DII now urges the Commission to order them reconciled. 

Duquesne agrees that the approved $3.2 million level of administrative costs was based on estimates, but expects that a reconciliation of costs will lead to the inclusion of a number of additional POLR-related costs that were not contemplated when Duquesne prepared its testimony back in January 2004.  Duquesne suggests that such costs, including higher administrative costs associated with implementing and billing more customers on hourly price service, more frequent FPS filings, and higher regulatory costs, could only increase the adder and may hasten the departure of those customers.  Moreover, Duquesne points out that if its administrative costs are subject to reconciliation, Duquesne would seek a modification to the 6-year amortization for non-recurring costs agreed to in the Stipulation.  Duquesne requests that the Commission adhere to its Order and approve Duquesne's compliance filing proposal to modify the administrative adder to account for its application to POLR customers only.  Duquesne believes that DII's proposed change will only increase uncertainty and is likely to increase rates to customers as well.

Conclusion


The Commission agrees with DII that Duquesne’s proposal to annually reconcile the collections to the “approved” $3.2 million annual revenue requirement improperly blends Section 1308 and 1307 principles.  The Commission has effectively determined that the $3.2 million reasonably reflects an allowance for these administrative costs.  Under traditional rate of return rate base ratemaking practices, the Commission would allow Duquesne to make a one time initial cost calculation at a fixed level for the duration of the FPS service period. Therefore, the Commission will not adopt Duquesne’s proposed reconciliation methodology for the adder.  Duquesne is directed to file a non-reconciled adder applying Section 1308 practices which will fix a charge for the FPS service period.
24.
Inability to Collect Administrative Costs.


Positions of the Parties



DII objects to Duquesne’s proposal regarding the recovery of administrative costs from all customers in the event a substantial amount of load depart POLR service as being premature. DII contends that Duquesne can submit a filing to the Commission to request implementation of a remedy if that situation occurs.  DII also argues that if the Commission were to approve Duquesne’s proposal it would appear to be inconsistent with the Commission’s August 23, 2004 Order which rejected DII’s interpretation of the Competition Act as authorizing the universal administrative cost adder because all customers benefited from the activities.



In the Compliance Filing’s transmission letter, Duquesne proposes to collect its POLR administrative costs from all customers in the form of a non-bypassable charge in the event that there is insufficient load to allow Duquesne to fully recover its reasonable administrative costs.  Constellation states that this runs counter to the August 23 Order which prohibited Duquesne from collecting POLR cost from non-POLR customers.  Constellation recommends that these issues be addressed in a separate Commission proceeding if and when circumstances arise that warrants such a review.  DII submits that the proposal is premature and that Duquesne can submit a filing to the Commission to request the implementation of an appropriate remedy.  DII therefore requests that the administrative cost adder be rejected.  Reliant states that this proposal flies in the face of the plain language of the Order and requests that the Commission repudiate the language.


In its reply comments Duquesne contends that in the event Duquesne is unable, due to lack of POLR III load, to “recover fully” its reasonable administrative costs pursuant to the terms of 66 Pa. C.S. § 2807(e)(3), Duquesne proposed in the compliance filing to recover these costs from all customers in the form of a non-bypassable charge.  The Company points out that DII, Constellation and Reliant opposed this request on various grounds. Duquesne believes that this opposition is based on a misunderstanding of Duquesne's position.  Duquesne comments that it was not requesting approval of such a non-bypassable charge now; rather, it was stating its intent to seek to recover such costs in a non-bypassable charge if and when it became necessary to do so.  Duquesne agrees that it is premature to decide this issue now, and agrees to resolve it as part of the reconciliation process that will unfold as POLR III progresses.   

Conclusion

The Commission agrees with the parties that our Order of August 23, 2004 precludes Duquesne from implementing a non bypassable surcharge mechanism to recapture any of these “administrative” costs.  The Commission will not approve Duquesne’s proposal to create such a charge at this point in time.
25.
Switching Rules.

Positions of the Parties



In its comments, Strategic states that POLR II switching restrictions on Small Customer were approved to be effective only until December 31, 2004, even though that limitation is not stated in Duquesne’s Retail Tariff.  Because of this limitation and the Commission’s rejection of Small Customer switching restrictions for Duquesne’s POLR service after January 1, 2005 Strategic submits that these provisions must be removed from the Retail Tariff to become effective January 1, 2005.  Strategic also submits that Rule 45 must be revised to properly reflect the Commission’s regulations on EGS switching in Subchapter M of Chapter 57 and the new “only the customer may initiate the switch” rule approved in the August 23 Order.  Strategic has included suggested revisions to Rule 45 Supplier Switching, Rule 45.1 Switching Protocols,     45.2 Supplier Switching by Residential Customers and Rule 45.3 Supplier Switching by Non-Residential Customers.


In its reply comments Duquesne does not dispute that the Commission’s August 23 Order required changes to the provisions of the Retail Tariff addressing residential customer switching, but stated clearly in the compliance filing that it was only requesting Commission approval of the changes related to the Large C&I Customer plan.  Duquesne submits that the revised Retail Tariff submitted along with Duquesne’s reply comments does not, therefore, address the comments related to the Small Customer switching rules.   Duquesne believes that there will be sufficient time to amend the Small Customer switching rules, as necessary, once the Commission rules on Duquesne’s Petition for Reconsideration. Duquesne also submits that this Large C&I Customer compliance proceeding is not the proper forum for addressing the Small Customer switching rule, but in the event the Commission addresses Strategic‘s suggestion, Duquesne urges the Commission not to accept exceptions that swallow the rule.  

Conclusion

The Commission will not adopt the modifications proposed by Strategic at this point in time because the focus of this Compliance Filing involves service to Large C&I customers.
26.
Switching Protocols on January 1, 2005.


Positions of the Parties



In its comments Reliant proposes a change to the rule for any POLR II customer that elects service from an EGS on January 1, 2005.  Reliant recommends that the switch be effective January 1, 2005, provided that the provisions of Rule 45.1 have been satisfied, and not the next regularly scheduled meter read date.  Reliant states that this would ensure that customers who wish to avoid POLR III service are not placed on hourly POLR service for the interim period until the customer’s next meter read date.  Reliant states that this would make it consistent with the process for the transition of existing POLR customers to POLR III service.   Reliant also recommends that proposed Rule No. 45.1 strike the requirement that a customer’s current EGS be included in the information required for submission to Duquesne before the customer’s selection of an EGS becomes effective.  

In its reply comments Duquesne submits that its switching protocols, internal procedures and required EDI transactions, all of which were unchanged by the August 23 Order, require customers on POLR service to switch to an EGS on a meter read date, and those protocols should be followed during the transition to POLR III.  Duquesne believes that adherence to these approval protocols will ensure an efficient transition to PJM and the new supply options of POLR III.  Duquesne further states that its procedures are consistent with the transition from POLR I to POLR II, and there is no reason to depart from them now.  


Duquesne furthers states in its reply comments that a POLR II customer that wishes to avoid defaulting to HPS can either commence its contract with the EGS on its December 2004 meter read date (in compliance with the switching protocols in Rules 45 and 45.1 of the Retail Tariff) or elect FPS from Duquesne by December 28, 2004.  Duquesne states that this will allow a POLR II customer (whether or not that customer plans to remain on POLR service or is scheduled to switch to an EGS later in January) to receive FPS service beginning January 1, 2005.  Duquesne further states that if notification is provided pursuant to Rules 45 and 45.1, that customer will be switched to the EGS on its January meter read date, subject to the calculation of a generation rate adjustment, if any. 


Duquesne agrees, however, with Reliant’s comment that the name of a switching customer’s current EGS need not be provided to Duquesne when an EDI transaction is submitted.  Duquesne has revised the Retail Tariff accordingly.

Conclusion

The Commission will adopt the modification, proposed by Reliant and agreed to by Duquesne, concerning provision of the name of a switching customer’s current EGS. Duquesne has agreed that this need not be provided when an EDI transaction is submitted.


The Commission will not adopt the remaining modifications proposed by Reliant.  The Commission believes that Duquesne’s unchanged protocols will allow the customers to switch to service of an EGS during the initial transition period to POLR III prices without defaulting to hourly prices.  The EGSs involved must work to properly educate their customers concerning the required election protocols.

27.
Existing POLR II Customers. 


Positions of the Parties



DII notes that based on information from the technical conference concerning the Compliance Filing, if a customer “notifies” Duquesne of its wish to obtain fixed price service on December 31, 2004, the customer would still default to hourly pricing on January 1, 2005, and remain on hourly pricing until the next meter reading date because the “notification” was not provided 15 days prior to January 1, 2005, the meter reading date under the switching protocols in the Supplier Tariff.  DII believes that customer education materials must be clear to enable customers to avoid the undesirable consequences of being defaulted to hourly service.


In its reply comments Duquesne states that DII expresses concern regarding the process by which existing POLR II customers may elect a POLR III rate option and begin being billed under that option.  Because an EDI transaction is not necessary for these customers, for the initial switchover to POLR III, Duquesne states that it will allow existing POLR II customers to notify Duquesne using an enrollment form by December 28, 2004 that they wish to elect FPS in order for them to begin billing under the FPS rate schedule on January 1, 2005, regardless of the date upon which their meter is read.  Duquesne submits that the advance notice of three days is necessary due to PJM requirements and that if a customer does not provide such a notice, the customer will default to HPS.  Duquesne submits that if a customer notifies Duquesne (in compliance with existing protocols) after December 28, 2004 that it wishes to elect FPS, Duquesne states that the customer will begin FPS billing on the next meter read date after the customer provides such notification.  Duquesne states that it informed its customers of these rules at a recent Large C&I Customer meeting and will further educate its customers on this process prior to January 1, 2005.  

Conclusion

The Commission believes that Duquesne has begun the education initiative requested by DII.  The Commission wishes to remind Duquesne of its duty to provide its customers with timely and accurate information in order for the customers to make informed choices.
28.
Customer Information.


Positions of the Parties



DII states in its comments that customers must have access to the information necessary to understand their usage and evaluate competitive offers.  DII submits that this information must include, at a minimum, any available hourly or other interval data in an electronic format that can be manipulated to model usage and the customer’s PJM Capacity Obligation and Transmission Obligation.


Duquesne notes in its reply comments that it will provide historical customer data in accordance with its Retail Tariff, which allows customers to request such information once per year at no charge.  

Conclusion

The Commission does not believe that the information under current Rule 46 will consistently provide Large C&I customers with sufficient data.  The Commission notes that the Commission has authorized PPL to establish a Load Data Supply Charge through which a customer may obtain historic usage data.  The Commission directs Duquesne to meet with DII and other interested parties to discuss the filing of a similar tariff provision.  Duquesne is directed to report back to the Commission on the results of such a meeting by November 1, 2004.

29.
Treatment of Rule 4 Customers upon Expiration of their Special 
Contracts.


Positions of the Parties



DII requested in its comments that Duquesne modify the Retail Tariff to clarify that returning special contract customers may return to Full Price Service at the updated fixed price or to Hourly Price Service.


Duquesne states in its reply comments that the clarifications requested by DII in its comments have been reflected in the revised Retail Tariff.  

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne.
30.
Large Customer Rate Schedules. 


Positions of the Parties



In its comments Strategic questions the “Minimum Charge” provision of the GLH schedule which shows a “generation charge” of $3.96 per kW.  Strategic questions whether this charge is intended to and should be described as a “T&D charge” instead of a “generation charge” and requested that Duquesne clarify this provision.


Duquesne indicates in its reply comments that the charge has been deleted from the revised Retail Tariff.



In its comments Strategic proposes to change the language in these rate schedules GI, GLH, L and HVPS regarding customer billing options because all customers are now eligible to shop.  Strategic recommends that these schedules be modified to read “EGS customers may elect Consolidated Billing or Separate Billing as defined in Rule 20.1.”  

In its reply comments, Duquesne states that because all customers are so eligible, the schedules have been revised accordingly.

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne.
31.
Rider No. 8.


Positions of the Parties:



Strategic states that the rider does not contain or reference the retail adders or margin for Large Customer POLR sales, as does Rider No. 9 Hourly Price Service and submits that language should be added to Rider No. 8 to rectify this omission.   

Duquesne states that while it is necessary to describe each element of the hourly price service to give customers insight into the variable nature of the charges that make up that service, no such breakdown is necessary for FPS, which is a fixed rate.  Duquesne comments that the fixed rate will likely include numerous cost components including supplier costs not known to Duquesne.  Duquesne believes that providing customers with only one small component of the rate is of little value and is confusing.  Therefore, Duquesne requests that the Commission reject this comment.



Strategic also submits that language should be added to the last sentence of the Determination of Demand section of Rider No. 8 to clarify the calculation of the capacity obligation of each EGS.  



Duquesne states that the capacity obligation is determined for each load serving entity, not each retail customer.  Duquesne comments that the calculation of the EGS's capacity obligation is performed pursuant to PJM's rules.  Duquesne states that the Determination of Demand section of Rider No. 8, by contrast, explains how the Company will determine the customer's peak load contribution.  This in turn is used to determine the customer's share of Duquesne's capacity obligation.  Duquesne submits that it is not appropriate to include the language regarding the EGS' obligation in the Retail Tariff.



Reliant recommends that Rider No. 8 clarify the disposition of customers taking service under this Rider upon the expiration of Fixed Price POLR service on May 31, 2006.  Reliant recommends that the section addressing the Notification and Election of Service be amended to state that customers remaining on Rider No. 8 upon the expiration of that Rider on May 31, 2006 be switched to the default POLR product pursuant to Rider No. 9.


Duquesne states that this change is unnecessary because the company is required to submit a revised tariff for approval prior to May 31, 2006 explaining the service that will be available thereafter.  Duquesne submits that the tariff will include revisions to all areas of the tariff (e.g., rate schedules GL, GLH, L and HVPS) where the FPS option is identified.  Duquesne therefore requests the Commission to reject this comment.

Conclusion

The Commission will not adopt the modifications requested by Strategic.  The Commission agrees with Duquesne that inclusion of elements to the FPS charges may be confusing to customers. The Commission also agrees with Duquesne that the determination of demand as applied to a customer’s usage and the PJM’s application of capacity requirements to a load serving entity are not one and the same.


The Commission will adopt Reliant’s recommendation and direct Duquesne to note on the Rider 8 tariff that this rate will expire on May 31, 2006.  The Commission believes this to be a minor but important change which will put the tariff reader on notice that this Rider will not be available.

32.  Rider No. 9 and Self-Supply.


Positions of the Parties

DII requests clarification of the modified language in Rider 9 that discusses the service that Duquesne is offering to generating stations.


Duquesne attempts to provide clarification by stating that this provision applies to generating station customers within the Duquesne zone that are not operating, not supplying station service from another owned generation resource, and not procuring station service power from an EGS.  Duquesne submits that it does not restrict retail customers that also own generation from obtaining FPS.

Conclusion

The Commission believes that Duquesne has reasonably responded to the request for clarification.
33.  Rider No. 9 and Rider No. 23 Equations.


Positions of the Parties


Strategic seeks the modification of the bracketing in the equations set forth in Rider Nos. 9 and 23.

Duquesne states that Strategic is commenting on an outdated version of the equations, not the most recent version which was filed as an errata to the compliance filing on September 1 and served on Strategic.  Duquesne submits that use of the correct version of the equations may address Strategic's issue, but that the company cannot be sure from the limited information provided in Strategic's comments.  As a result, Duquesne avers that the modified brackets suggested by Strategic are mathematically unnecessary.  

Conclusion

The Commission believes that Duquesne has reasonably responded to the request for clarification.
34.  Future PJM Implementation of Marginal Transmission Losses.


Positions of the Parties

Strategic suggests that Duquesne modify an identical provision in Rider Nos. 9 and 23 such that the following sentence be added at the end of the definition of “ADJt” in each rider: “Transmission losses will be adjusted (downward) at such time that PJM implements marginal transmission losses.” 

Duquesne avers that these provisions already reflect that the adjustment for transmission losses will only occur "if applicable," and the adjustment will no longer be applicable if PJM implements marginal losses.  Furthermore, Duquesne believes that Strategic’s suggested wording is technically incorrect and that transmission losses will not be adjusted “downward,” rather the transmission loss factors will not be applied to the customer metered load.  Duquesne states that, if and when PJM makes such a change, it may propose appropriate tariff language changes if they are necessary.  Until then, Duquesne believes it is premature to change these provisions of the Retail Tariff. 

Conclusion

The Commission will not adopt the modifications requested by Strategic.  The Commission believes that Duquesne has appropriately responded to Strategic’s proposal.
35.  Limitations on Rider No. 23.


Positions of the Parties


Strategic submits several comments on Rider No. 23:

· that the rider language should be changed to state clearly that it is effective only for the limited period in accordance with the August 23 Order;

· that the rider should include Strategic’s suggested revisions to the first and second paragraphs of the rider for clarity and to reflect the limited applicability of this rider.

· that Duquesne remove all reference of the applicability of Rider No. 23 to Rate Schedules GS/GM, GMH, AL, SE, SM, SH, MTS, and PAL. .


Reliant echoed Strategic’s comment on the applicability of Rider No. 23.  

Duquesne submits that certain of these changes relate to the rate schedules to which Rider No. 23 is effective, and therefore are more appropriately resolved as part of the Small Customer compliance process.  Duquesne believes other changes, such as Strategic's change to the Net Billed Generation Revenue section, have been accommodated in the revised Retail Tariff. 

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne.  The Commission will not adopt the proposed modifications which address service to the Small Customer tariffs as this Order deals with Large C&I Compliance Filing matters.
36.  Supplier Tariff.


A.  PJM Miscellaneous Charges.


Positions of the Parties


Constellation objects to the proposed agreement language through which Duquesne may place various allocations or charges or credits on retail competitive suppliers at any time. Constellation states that Duquesne has provided no evidentiary support for quantification of such costs, and that the introduction of this language at this point in the proceeding does not provide adequate time to respond to such Supplier tariff changes.  Constellation submits that this Supplier Tariff language should be rejected because this provision is not a compliance filing change, but rather an attempt to reopen the record on supplier charges. 


Duquesne submits that it amended Rule 8.5 to reflect the pro rata allocation of miscellaneous energy-related charges assessed by PJM against Duquesne on behalf of all load serving entities in the zone.  Duquesne states that since its initial submission of the Supplier Tariff in January 2004, it learned that certain charges, such as inadvertent energy and ECAR reserve sharing, currently are not assessed to each load serving entity, but rather are assessed on behalf of the zone to the local distribution company.  Duquesne understands that PJM is developing processes for allocating these charges directly to EGSs, so that allocation by Duquesne will be unnecessary at some point in the future.  But in the interim, Duquesne avers that amended Rule 8.5 is necessary to ensure that Duquesne is not shouldering costs for services that benefit the entire Duquesne zone.  Duquesne contends its allocation methodology is consistent with the practice of other local distribution companies in PJM, therefore Constellation's comments on this point should be rejected.  

Conclusion

The Commission will allow these proposed tariff provisions to become effective as an interim measure until the PJM develops a process for directly charging the EGSs.

B.  Need for Collaborative On Supplier Tariff.


Positions of the Parties


Strategic states that the Compliance Filing addresses several necessary matters in Duquesne’s Supplier Tariff.  However, Strategic believes that the remaining portions of Duquesne’s currently approved Supplier Tariff contain many matters that should have been addressed but have not been.  Although Strategic includes a number of suggested changes to the Supplier Tariff, it recommends that the Commission direct Duquesne to join with interested stakeholders in a working group collaborative to address these outstanding matters. 

Duquesne states that Strategic alone suggested that a "collaborative" is needed to resolve issues it sees with Duquesne's "currently approved Supplier Tariff," along with a few limited comments on the compliance tariff submitted on September 1, 2004.  Duquesne submits that a collaborative is not needed to resolve the minor, mostly grammatical issues raised by Strategic in its comments relating to Duquesne's integration into PJM.  Duquesne contends that broader issues with standard supplier tariffs in the Commonwealth, such as Duquesne's, are not appropriately addressed here. 

Conclusion

The Commission will not adopt the proposed modifications recommended by Strategic.  The Commission agrees with Duquesne that these modifications are minor.  If these tariff provisions as written are applied to Strategic’s detriment, it may file the appropriate action before this Commission.

C.  Clarifying Changes Suggested by Strategic.


Positions of the Parties

Duquesne states that it has incorporated nearly all of the comments offered by Strategic on the Supplier Tariff in the attached revision to it.  These include Strategic's comments on the definitions of Peak Load Contributions, Retail Load Responsibility, Wholesale Load Responsibility and Wholesale Supplier, its comments on the Peak Load Contribution Methodology provisions, its comments on the Daily Forecasts provisions, and its comments on Rules 7.3.3 and 8.4.1.  Duquesne states that it has not modified the definition of Unaccounted for Energy because Strategic’s reference to "energy requirements" rather than "load" is incorrect in that context.  Duquesne states it also has not modified Rule 7.3.1 in the manner suggested by Strategic, as it is not appropriate to require a day-ahead operational forecast provided under Rule 6.4.1(1) to equal a PJM-required same day load estimate under Rule 7.3.1.  Duquesne believes the load estimate required under Rule 7.3.1 will be indicative of actual conditions, which may vary significantly from the day-ahead forecast.

Conclusion

The Commission will adopt the modifications as agreed to by Duquesne. The Commission agrees with Duquesne that these changes are reasonable.   The Commission also agrees that Strategic’s requests involving the definition of Unaccounted for Energy and the modifications to Rule 7.3.1 are incorrect and inappropriate.

Summation






We will approve the proposed protocols for conducting the RFP and the proposed language for the company’s retail tariff and supplier tariff, as modified in this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.  That the proposed RFP and Large Customer Compliance Filing Schedule are approved, to the extent consistent with this Opinion and Order.



2.  That the RFP Guidelines – To Obtain Supply for Large Commercial and Industrial Customers On Fixed Prices Service, dated September 1, 2004 are approved, to the extent consistent with this Opinion and Order.



3.  That Duquesne Light Company submit tariff supplements for its Electric Service Tariff, Electric-PA P.U.C. No 23 and Electric Generation Supplier Coordination Tariff, Electric-PA. P.U.C. No 3S, no later than 60 days prior to an effective date of January 1, 2005, incorporating the proposed tariff language as approved by this Opinion and Order.



4.  That the Bureau of Audits develop a process that can approve the quarterly “refreshed” FPS bids within three working days by Secretarial Letter in sufficient time to be available for the first update of prices.


5.  That Duquesne Light Company meet with the Duquesne Industrial Intervenors and other interested parties to discuss the filing of a tariff provision similar to the Load Data Supply Charge provision in the Supplier Coordination Tariff of PPL Utilities.   Duquesne Light Company is directed to report back to the Commission on the results of such a meeting by November 1, 2004.

BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: September 30, 2004
ORDER ENTERED: October 1, 2004



2
71

