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HISTORY OF THE PROCEEDINGS


On January 7, 2004, Martha V. Davis (Ms. Davis or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  Ms. Davis alleged that, according to PECO, her security deposit from 2001 was to be returned to her after one year.  She contended that the deposit was never returned and that she received no notice that it had been applied to her account.  


Respondent filed an Answer on February 3, 2004, which denied the material allegations of the Complaint.  By way of further answer, PECO acknowledged that it had received a $210 deposit from Complainant on or around October 11, 2000, as a condition of service restoration.  PECO indicated that it had applied Complainant’s $210 security deposit (plus interest of $7.90) to her account.


A Telephone Hearing Notice, dated June 25, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Thursday, August 19, 2004, at 2:00 p.m.  This case was originally assigned to Administrative Law Judge (ALJ) Cocheres, but was reassigned to me, by memorandum dated June 25, 2004.


I issued a Prehearing Order, on July 13, 2004, and a Revised Prehearing Order, on August 4, 2004, which advised the parties of the date and time for the hearing, provided applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, and complainant’s burden of proof, and emphasized the Commission policy encouraging settlements.



In accordance with the provisions of the Prehearing Order, by cover letter dated August 6, 2004, PECO submitted three (3) copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Complainant did not submit any exhibits.


A transcribed telephonic hearing was held, as scheduled, on August 19, 2004.  Complainant appeared pro se and presented testimony.  PECO was represented by Anthony D. Kanaghy, Esq., who presented the testimony of one witness, Teresa Ferrier, and introduced three (3) exhibits.  These exhibits were admitted into the record without objection.  Tr. 31.


At the conclusion of the hearing, I exercised my authority, under 52 Pa. Code §5.404(a), to require further evidence in the form of exhibits.  PECO was directed to supply additional account information (PECO Exhibit 4) and Ms. Davis was directed to supply copies of her June 2001 PECO bill (ALJ Exhibit 1).  The record was held open to receive these documents.


On August 23, 2004, I issued an Interim Order directing the parties to supply the requested documents within ten (10) days.  The parties compiled and on September 8, 2004, I issued another Interim Order, to admit the late-filed exhibits (ALJ Exhibit 1 and PECO Exhibit 4), acknowledge receipt of the transcript, and close the record.



The completed record consists of 50 pages of transcript, four PECO exhibits and one ALJ exhibit.  
FINDINGS OF FACT
1.
Ms. Davis is a PECO residential gas and electric customer, residing at 330 Hillside Lane, Lot 71, Kennett Square, PA, 19348.  Tr. 9; PECO Exhibit (Ex.) 1.

2.
On October 11, 2000, PECO required Ms. Davis to pay a $210 security deposit as a condition to having her service restored.  Ms. Davis paid this deposit on October 11, 2000.  Tr. 28, 33-34.
3.
Ms. Davis did not establish credit with PECO or substitute a third-party guarantor to cover the payment of her security deposit.

4.
At the time that Ms. Davis paid the security deposit, she was informed by PECO that the deposit would be refunded after one year of timely payments.  Tr. 11.

5.
PECO did not explain to Ms. Davis that a deposit could be applied to an account to reduce unpaid bills, without the customer’s consent, if the customer pays late

on more than two occasions during the one-year period after the deposit is paid.  Tr. 11-13.

6.
Ms. Davis missed more than two monthly payments on her PECO bill between October 2000, when the security deposit was paid, and June 2001.  Tr. 38-39; PECO Exs. 1, 4.
7.
Ms. Davis’s service was not terminated subsequent to her payment of the $210 security deposit on October 11, 2000.  PECO Exs. 1, 4.
8.
On June 18, 2001, PECO applied Ms. Davis’ $210 security deposit, plus $7.90 interest, to her account to reduce an unpaid balance.  Tr. 28. 
9.
PECO provided notice to Ms. Davis regarding the crediting of her account in the June 2001 bill.  ALJ Ex. 1; Tr. 40-41.
10.
The notice in the bill showed the amount of the original deposit plus accrued interest, the application of the deposit to previously unpaid bills, the amount of the unpaid bills that were liquidated by the deposit, and the remaining balance.  ALJ Ex. 1.
11.
Ms. Davis did not realize that the security deposit, plus interest, had been applied to her account, until after she filed this Formal Complaint.  Tr. 21.

12.
After filing her Formal Complaint, Ms. Davis received an explanatory letter from PECO, dated January 23, 2004, which informed her that the security deposit plus interest had been applied to her account in June 2001.  The PECO letter prompted Ms. Davis to examine old bills, and she then found notice in her June 2001 bill of the crediting of the deposit plus interest.  Tr. 16-17; PECO Ex. 3.
13.
Between the date that Ms. Davis paid the security deposit and the date that she discovered that it had been credited to her account, Ms. Davis contacted PECO several times to ask about the return of the deposit.  PECO responded that the deposit would be refunded to her.  PECO did not inform Ms. Davis that the deposit could be applied to her arrearage, if she did not make timely payments on her bill.  Tr. 11-15, 17.  
14.
In responding to customer inquiries about return of refunds, PECO uses the word “refund” to describe the process by which deposits are credited to accounts, as well the process by which cash deposits are returned directly to ratepayers.  Tr. 34-36.
DISCUSSION


Ms. Davis filed this Formal Complaint, pursuant to 66 Pa. C.S. §§701 and 1501, due to a dispute about PECO’s security deposit practices and procedures.  She alleges the following:  (1) PECO representatives provided misleading information about security deposit refunds; (2) PECO never credited her account or never informed her that it was crediting her account for the amount of her deposit plus interest; and (3) PECO did not provide a separate statement to her, indicating that the deposit was being applied to reduce her bills.  As relief, Ms. Davis requests that her security deposit be refunded. 


As the party seeking affirmative relief from the Commission, Ms. Davis bears the burden of proof.  66 Pa. C.S. §332(a).



To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Commission regulations allow public utilities to require security deposits, under rules contained in 52 Pa. Code §§56.41-56.58.  Security deposits are for the protection of the utility and its customers, as they provide a measure of assurance that overdue utility bills will be paid.  Utility bills that remain unpaid may ultimately be included in the utility’s uncollectible accounts expense and paid for by other utility customers in the form of higher rates.  Pa. P.U.C. v. Equitable Gas Company, 73 PA PUC 301, 330-335 (1990).



Ms. Davis’ three contentions will be separately addressed in the following paragraphs.
Alleged misleading statements by PECO 


On October 11, 2000, Ms. Davis was required by PECO to pay a security deposit as a condition of service restoration.  Tr. 33-34.  At that time, PECO informed her that the deposit would be refunded after one year of timely payments.  Tr. 11, 16.  Although Ms. Davis’ payments were not timely, PECO never informed her that the security deposit could be applied to her account, without her consent, to reduce an unpaid balance.  Tr. 11-13.  When Ms. Davis inquired more recently about her deposit, PECO employees indicated that it would be refunded.  Tr. 12, 15.



In response to Ms. Davis’ testimony, PECO witness Ms. Ferrier testified that Ms. Davis’ deposit was received by PECO on October 11, 2000, and was applied to the account as a credit on June 18, 2001.  Tr. 34; PECO Exhibit (Ex.) 3.  During the eight-month time period between the payment and credit of the deposit, Ms. Davis missed more than two monthly payments.  Tr. 38-39; PECO Exs. 1, 4.  Therefore, PECO exercised its option to apply the deposit to Ms. Davis’ account balance.  Tr. 28.



Ms. Ferrier did not dispute that PECO had informed Ms. Davis that the deposit would be refunded to her.  Instead, Ms. Ferrier explained that the word “refund” is PECO’s jargon for applying a credit to the customer’s account.  In other words, PECO does not view a “refund” of a deposit as requiring that the customer be given a cash return of the deposit.  It considers the application of the deposit to a customer’s arrearage to be a “refund” of that deposit.  Tr. 34-36.


PECO’s view of the word “refund” is clearly illustrated by the following exchange at page 36 of the transcript:
ALJ:
Well, but what I’m saying though is that, in my interpretation, the deposit wasn’t refunded, it was applied to the account.
Ms. Ferrier:  Well, I guess that’s what we [PECO] mean when we say refunded.



I do not agree with PECO that the word “refund” is properly used when the deposit is to be credited (i.e. applied) to an account balance.  PECO’s use of the word “refund” to refer both to the return of deposits through a cash refund and through credits to an account balance is confusing and PECO should cease and desist from this practice.  Instead, the word “refund” should be used when the deposit is returned to the customer through a cash refund, and the words “applied to the account” should be used when the deposit is applied to an account to reduce the arrearage.  This distinction in terminology is consistent with the Commission’s credit and deposit regulations, as explained below.  


Commission regulations at 52 Pa. Code §56.53 provide the various conditions under which utilities are required to return deposits to ratepayers.  If one of these conditions is met, then 52 Pa. Code §56.54 provides that “[t]he ratepayer may elect to have a deposit applied to reduce bills for utility service or to receive a cash refund” (emphasis added).  The word “refund” is not used to describe the process of crediting the ratepayer’s account with the deposit; it is only used when referring to a return of cash to the ratepayer.  


Also, 52 Pa. Code §56.53(2) states that whenever a ratepayer establishes credit, the utility “shall refund or apply to the ratepayer’s account, any cash deposit plus accrued interest” (emphasis added).  Again, the word “refund” and “apply to the ratepayer’s account” are stated in the disjunctive, and this would not occur if both of these two methods of returning a deposit are to be considered “refunds” under the regulations.


Ms. Davis has established a prima facie case that she was provided incomplete and therefore, misleading information from PECO about the disposition of her deposit, as a distinction should have been made between a refund of a deposit, which is provided to timely-paying ratepayers, and the application of the deposit to an account, which is permitted for late-paying ratepayers.  52 Pa. Code §§56.53, 56.54, 56.55.  Since Complainant has established a prima facie case, the burden of going forward with the evidence shifts to the utility to rebut the prima facie case.  If the utility does not do so, the Complainant will have met her burden.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95; Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980).


In this case, PECO clearly did not rebut Ms. Davis’ claims that she was provided misleading information about refunds.  PECO witness Ms. Ferrier never disputed Ms. Davis’ testimony that PECO said it would refund the security deposit.  Instead, Ms. Ferrier explained that PECO used the word “refund” when a deposit check is provided to a ratepayer and when the deposit is applied to an account.  Tr. 36.


Accordingly, Ms. Davis has met her burden of proof that PECO has provided incomplete and therefore misleading information to her about the return of her security deposit. 
The provision of misleading information to ratepayers constitutes unreasonable service pursuant to 66 Pa. C.S. §1501, and PECO will be directed to cease and desist from this practice in the ordering paragraphs.


As Ms. Davis has met her burden of proof, her Complaint as to misrepresentation by PECO will be sustained. 


As a remedy for the misrepresentation, Ms. Davis requested a refund of her deposit, as was promised by PECO, rather than an application of the deposit to her account.  Tr. 13-15.  However, the criteria for deposit refunds are set forth in the Commission’s regulations.  It is these criteria and not PECO’s terminology which determine Ms. Davis’ entitlement to a refund.  


The Commission’s credit and deposit regulations at 52 Pa. Code §56.55 require the utility to determine whether a ratepayer is entitled to a refund of the deposit, under the criteria set forth in 52 Pa. Code §56.53.  Section 56.53 requires that cash deposits be refunded:  (1) when service is terminated or discontinued; (2) when the ratepayer establishes credit; (3) when the ratepayer substitutes a third-party guarantor; and (4) when the ratepayer makes no more than two untimely payments in a twelve-month period, if the ratepayer is not otherwise in default.  If a ratepayer is not entitled to a refund under §56.53, then the utility is to review the ratepayer’s account and make an appropriate disposition in accordance with 52 Pa. Code §§56.53 and 56.54.  Section 56.54 provides that the deposit may be applied to reduce a customer’s arrearage.


I find that Ms. Davis has not established that she qualified for a deposit refund, under the criteria set forth in 52 Pa. Code §56.53.  There is no evidence of record that her service was terminated subsequent to payment of the deposit, and no evidence that she established credit or substituted a third-party guarantor.  52 Pa. Code §§56.53(1), (2) and (3).  Furthermore, she missed at least three monthly payments in less than one year, and therefore does not qualify for a refund for timely payments.  52 Pa. Code §56.53(4); PECO Exs. 1, 4.


Accordingly, PECO properly exercised its option, under 52 Pa. Code §56.55, to apply Ms. Davis’ deposit to her outstanding balance, as indicated in 52 Pa. Code §56.54, rather than provide a refund. 


Ms. Davis has failed to prove her entitlement to a refund, based upon misleading statements made by PECO, and therefore, her request for a security deposit refund on that basis will be denied.
PECO’s alleged failure to credit the account


Ms. Davis alleged that she has no record that her deposit had been credited to her account, despite PECO’s contention that the deposit had been used to pay her utility bills. Therefore, Ms. Davis requested a refund of her security deposit.



During the hearing, Ms. Davis acknowledged that, after she had filed the Formal Complaint, she received a letter from PECO, dated January 23, 2004, notifying her that the deposit had been credited to her account on June 18, 2001.  Tr. 12-14; PECO Ex. 3.  Ms. Davis also found her June 2001 billing statement (ALJ Ex. 1), which showed that the deposit had been applied to her bill.  Tr. 16.  Ms. Davis is now satisfied that the security deposit has been credited to her account.  Tr. 17. 


PECO confirmed that Ms. Davis’ deposit had been credited to her account, by introducing her Account Statement as an exhibit.  PECO Ex. 1.  PECO also submitted a copy of the Bureau of Consumer Services (BCS) informal complaint decision, which had concluded that Ms. Davis’ security deposit and interest had been applied to the account.  PECO Ex. 2.


Since Ms. Davis has now conceded that her security deposit was applied to her account balance, and that she had received notice in her billing statement, the contention in her Complaint questioning whether the deposit was credited and whether she received notice, should be considered withdrawn.


Complainant has not established a prima facie case and therefore has not met her burden of proof on this issue, as she has conceded that she received credit to her account and notice that the deposit was applied to her account.  Her request for a return of the security deposit on this basis will be denied. 
PECO’s failure to provide a separate statement


Ms. Davis’ final issue is that PECO should have sent a separate letter at the time the deposit was applied to her account, to notify her that the security deposit was being applied to reduce her account balance.  Tr. 13, 16-17.


In response, PECO witness Ms. Ferrier stated that PECO provided notice to Ms. Davis in her June 2001 bill that the deposit was being applied to her account balance.  Tr. 40‑41.  Ms. Davis produced a copy of the June 2001 bill for the record, at my request, and it was admitted into the record as a late-filed exhibit.  ALJ Ex. 1.


The Commission’s regulation that addresses notices to customers when security deposits are applied to account balances is 52 Pa. Code §56.56.  That regulation states as follows:
If a cash deposit is applied or refunded, the utility shall mail or deliver to the ratepayer a written statement showing the amount of the original deposit plus accrued interest, the application of the deposit to a bill which had previously accrued, the amount of unpaid bills liquidated by the deposit and the remaining balance.


PECO contended that the separate listing of the security deposit in Ms. Davis’ June 2001 bill, which showed the crediting of the deposit to her account balance, was sufficient to satisfy 52 Pa. Code §56.56.  Tr. 40-41.  Ms. Davis argued for a separate letter, which would not be so easily overlooked by the customer.  Tr. 16-17.


An examination of Ms. Davis’ June 2001 bill showed that the original $210 deposit plus $7.10 in accrued interest was separately listed as being applied to the account balance.  The bill also showed the remaining balance, after application of the deposit and interest.  ALJ Ex. 1.



Based upon this review, I conclude that PECO has satisfied the requirements of 52 Pa. Code §56.56, through an itemization of the deposit transaction on Ms. Davis’ bill.  While a separate letter might be clearer to customers, it is not required by the regulation.  Furthermore, Ms. Davis has not established that the costs associated with the additional notice are outweighed by the benefit to be attained by the separate notice.   


Ms. Davis has not established a prima face case and therefore has not met her burden of proof as the written notice provided in Ms. Davis’ bill includes sufficient information to comply with the Commission’s regulations.  Accordingly, Ms. Davis’ request for a refund of her security deposit based upon inadequate notice of the crediting of her account will be denied.  No further remedy is warranted by the evidence of record.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§501, 701, 1501.



2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).


3.
Commission regulations allow public utilities to require security deposits, under rules contained in 52 Pa. Code §§56.41-56.58.



4.
In accordance with the Commission’s regulations concerning return of security deposits, at 52 Pa. Code §§56.53-56.55, the word “refund”, when referring to a return of a security deposit, is appropriately used only when a cash deposit is returned to a ratepayer.  When a cash deposit is credited to an account to reduce an arrearage, that deposit is “applied” to the account; it is not “refunded.”


5.
It is confusing and therefore misleading for a utility to respond to a customer inquiry by saying that a security deposit will be refunded, when the deposit may be or has been applied to the account to pay an arrearage.  The provision of misleading information to ratepayers constitutes unreasonable service, pursuant to 66 Pa. C.S. §1501.


6.
Complainant has met her burden of proof as to Respondent’s provision of misleading information concerning the return of her security deposit.


7.
Complainant has not established her entitlement to a refund of her security deposit, as she has not met the criteria provided in 52 Pa. Code §56.53.



8.
Complainant has failed to meet her burden of proof concerning the claim that her security deposit was not credited to her account or that she received no notice of the crediting of her security deposit.



9.
Complainant has not met her burden of proving that she was provided inadequate notice of the crediting of her security deposit to her account, under the criteria provided in 52 Pa. Code §56.56.


10.
PECO properly exercised its option, under 52 Pa. Code §56.55, to apply Ms. Davis’ deposit to her outstanding balance, as indicated in 52 Pa. Code §56.54, rather than provide a refund. 

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Formal Complaint filed by Martha V. Davis against PECO Energy Company at Docket No. F-01373792 is sustained in part, as provided below.


2.
That PECO Energy Company shall cease and desist from advising its customers that their security deposits will be refunded, when the deposit is being or may be applied to the customers’ account to reduce past due bills.


3.
That PECO Energy Company shall, upon inquiry, inform customers of the criteria for security deposit refunds, set forth in 52 Pa. Code §56.53, and shall inform customers that their deposits may be applied to reduce arrearages, if timely payments of bills for service are not made.



4.
That the Formal Complaint filed by Martha V. Davis against PECO Energy Company at Docket No. F-01373792 is in all other respects denied.
Date:  September 28, 2004



______________________________







Kandace F. Melillo








Administrative Law Judge
PAGE  
13

