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On July 14, 2003, Sonya Dunston (Complainant) filed a formal Complaint with the Commission against PPL Electric Utilities, Inc. (PPL or Respondent or Company) alleging that the Company had overcharged her for electric service during February and March 2003.  PPL filed its Answer on August 14, 2003, which set forth the amounts of the winter billings and admitted that PPL had not adjusted the bills because PPL believed that the Complainant had the potential to use the amount billed, and denied any wrongdoing.


On December 9, 2003, a telephone hearing notice was issued which set the hearing for January 14, 2004 and assigned the matter to Administrative Law Judge Michael C. Schnierle.  The hearing was held as scheduled and resulted in a transcript of 72 pages.  The Complainant appeared on her own behalf, and PPL was represented by counsel, who presented two witnesses.  Complainant did not have a copy of the PPL exhibits, so the record remained open until Complainant had received them and had an opportunity to review and object to them.



Due to Judge Schnierle’s departure from the Commission, the case was assigned to me by hearing notice issued July 6, 2004.  Counsel for Respondent, Gary L. Weber, inquired as to the nature of the hearing now scheduled for Tuesday, September 7, 2004 in a letter received July 12, 2004.  After a review of the file, I determined that:  (1) Complainant has not objected to the Respondent’s exhibits; (2) the exhibits need to be admitted and the record closed; and (3) there is no need for further hearing in this matter.  Therefore, I issued an Order on July 16, 2004, which: (1) admitted the PPL Exhibits 1, 2, 3 and 4; (2) closed the evidentiary record; and (3) canceled the further telephonic hearing. 



This matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Sonya Dunston, 366 Penn Estates, 85 Candlewood Drive, East Stroudsburg PA  18301.



2.
Respondent is PPL Electric Utilities, Inc., a jurisdictional public utility providing electric service to residences in the Commonwealth of Pennsylvania.



3.
Complainant has lived alone in the residence since November 2001.  Tr. 8.



4.
The residence is a single detached one family home with three bedrooms, 2 bathrooms, and the kitchen, dining room and living room is one unit.  Tr. 8.



5.
Appliances include refrigerator, stove, electric stovetop, television, cable which is direct TV, with two boxes, a radio, and two clock radios.  There is no air-conditioning and no vacuum since she has hardwood floors.  Tr. 9.



6.
The residence has electric baseboard heat and was constructed in 1978.  Tr. 9.



7.
During renovations, the heat was on in only two rooms.  Tr. 10.



8.
The house is being converted from wood paneled walls to sheet rock and had baseboards in only one bedroom and one bathroom at the time of the hearing.  Tr. 10.



9.
The other baseboards were removed because Complainant plans to convert the house to propane heating.  Tr. 11.



10.
The baseboards were removed from the other rooms in the house in December 2002.  Tr. 12.



11.
The house is one and a half stories with two-bedroom downstairs and one loft bedroom upstairs where the electric baseboard heating unit remains.  Tr. 12-13.



12.
Heating is now provided by the fireplace when she is there.  Tr. 14.



13.
Complainant works in New York City and is rarely home.  Tr. 14



14.
Complainant did not receive any bills in 2001 because she did not change the service from the prior owner.  She received her first bill in January 2002. Tr. 15.



15.
The two 40-gallon hot water heaters are also electric.  Tr. 17, 26.



16.
Complainant has two children who lived in the home until December 2002.  Tr. 19.



17.
Renovations began December 2002 and are being performed by family members.  Tr. 21.



18.
Complainant was not present for most of the renovation.  She returns to the home to bring supplies.  Tr. 21.



19.
Family members were using tools for the renovations and were using the fireplace for heat.  Tr. 22.



20.
The loft bedroom is closed off so that it is not open space.  Tr. 22. 



21.
The renovations have stopped until the Complainant has the roof replaced.  Tr. 28.


22.
The roof now consists of a wood tongue-and-groove ceiling, covered by plywood, felt, a rubber membrane and three layers of shingles.  Tr. 29.



23.
John Janosky appeared on behalf of PPL and testified as a customer contact representative who deals with high billing complaints.  Tr. 34.



24.
Mr. Janosky went to the property and tested the meter, which he found to be 99.95 % accurate on August 6, 2003.  Tr. 35, PPL Exhibit 4.



25.
PPL Exhibit 3 is a document prepared by Mr. Janosky which is the customer’s representations of what is present at the location, and the information was obtained from Complainant on August 6, 2003.  Tr. 35-36.



26.
PPL Exhibit 3 is separated into two sections:  the base load, which is domestic usage such as cooking, refrigeration, water heating, home entertainment, etc., is on the first page, and the heating appears on the second page.  Tr. 36-37.



27.
The appliances listed on PPL Exhibit 3 exceed those listed by the Complainant in her testimony.  Tr. 37.



28.
PPL Exhibit 3 states that one adult and two children live at the residence.  PPL Exhibit 3, Tr. 37.



29.
Mr. Janosky did not know about the second water heater.  Tr. 37-38.



30.
PPL Exhibit 3 contains estimated data for a usage period of 152 days, from November 13, 2002 to April 14, 2003.  This period of time was chosen because PPL had an actual meter reading on November 13, 2002 and again for April 14, 2003.  Tr. 38-39.



31.
The numbers in the KWH Usage column of PPL Exhibit 3 indicated the expected kilowatt usage of the appliance involved.  Tr. 39.



32.
Figuring in another water heater would add another 175 hours per month for heat loss to this estimate.  Tr. 40.



33.
Unusual usage is for the crawl space heating, the sauna use for a conservative once per month, and a nebulizer.  Tr. 40.



34.
Mr. Janosky states that the development in which Complainant lives requires that:  (1) the crawl space have a heater to protect the water pipes because it is required by the home owner association; and (2) the home be maintained above 55 degrees to protect the water system.  He did not see the crawl space heater. Tr. 41.



35.
Mr. Janosky states that, in homes such as Complainant’s, most of the thermostats are single-pole type which will still heat the home up to a level of at least 45 to 50 degrees to prevent the pipes from freezing, even if they are turned down.  Tr. 41.


36.
Mr. Janosky did not know that the baseboard heating units had been removed.  Tr. 42.


37.
Mr. Janosky anticipated expected usage of 22, 013 kwh from November 13, 2002 to April 14, 2003.  Tr. 43.


38.
Complainant was billed for 22,000 kwh for that same time period.  Tr. 44.



39.
Regarding PPL exhibit No. 3, the number of hours that the form assumes the average usage for the appliance is listed at left.  Tr. 47.



40.
For example, the form lists the average iron usage at 1100 watts.  PPL Ex. 3.



41.
The kilowatt hour column estimates how much the appliance would use in a month.  Tr. 47-48.



42.
Since 18 kwh equals 18,000 watt hours, then 18,000 watt hours divided by 1,100 watts equals the number of hours per month that PPL assumes the use of an appliance.  Here, the assumption is that the iron will be used 16 hours per month.  Tr. 48, PPL Ex. 3.



43.
The PPL form assumes that the television would be on for 12 hours per day.  Tr. 50, PPL Ex. 3.



44.
Cindy Rindock, PPL customer service representative, testified on behalf of PPL.  Tr. 52.



45.
At the time of the hearing, the balance on Complainant’s account was $3,301.46.  Tr. 52.



46.
No payments had been made since December 19, 2002.  Tr. 53.

DISCUSSION


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant has the burden of proving that PPL is responsible for overbilling her account. The standard is that a complainant must present testimony that the number of occupants in the household has not changed, the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities in order to establish a prima facie case.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  Here, Complainant’s evidence falls short of this standard.



Complainant presented testimony that her three-bedroom home was being renovated beginning in December 2002, and at that time the electric baseboard heating units were removed from all but two rooms in the house.  She testified both that she does not leave anything on other than the cable boxes with the time, and heat in one bathroom, Tr. 14, and also that the baseboard heating remains on in the upstairs bedroom even when she is not there, Tr. 23.  She testified that her water pipes do not freeze because of the PVC pipes, Tr. 14, and that the kitchen pipes may freeze in the morning but defrost as the day goes on.  Tr. 24.  She works in New York City and is rarely at her Pennsylvania home, and when she is, she relies on her fireplace for heat.  


Complainant recalls her average bill for the winter months being approximately $250 per month and $78-$80 per month in the summer.  She offers no documentation for her claims. 


 PPL Exhibit No. 1 shows the following:

Date billed
amount
Date billed

amount
1/22/2002
$368.98
1/15/2003

$716.65

2/13/2002
$226.85
2/13/2003

$404.85
3/14/2002
$282.06
3/13/2003

$278.21
4/15/2002
$262.94
4/14/2003

$164.94
5/15/2002
$143.15
5/14/2003

$113.16
6/14/2002
$  91.44
6/16/2003

$  90.99
7/15/2002
$  61.00
7/16/2003

$  78.52
8/13/2002
$  63.25
not provided
9/13/2002
$  72.12
9/10/2003

$  71.02
10/14/2002
$  59.36
10/10/2003

$  78.74

11/19/2002
$  73.72
11/10/2003

$126.83

12/13/2002
$  88.17(est.)
12/10/2003

$178.44



The January and February 2003 bills, which are the two bills in question, are unusually high.  The Company explains the January bill by pointing out that the December 2002 bill was grossly underestimated at $88.17, which compares badly with the $178.44 for the following year’s bill for the same period.  That accounts for approximately $100 of the January billing, which shocked the Complainant at $716.65.  The prior January bill was $368.98, and even adding the $100 to it, still falls well short of the $716.65 that was actually billed.  



The February 2003 bill was $404.85, which compares badly with the February 2002 bill of $226.85.  There is no overestimation of the prior month to justify this bill.  However, the Company states that it did not know about the second water heater when it prepared its high Bill Cost Estimate worksheet, PPL Exhibit 3, and that including it would increase the base load another 175 hours for heat loss. Tr. 40.  



The burden of proof is on the Complainant, which works in favor of PPL in this instance since the Company evidence was equally unconvincing.  The Company points out that the billing is consistent with its High Bill Cost Estimate Worksheet, PPL Ex. 3.  This is the exhibit which assumes that the household in question will use its iron 16 hours per month, and that the television will be on for 12 hours per day.  In addition, the VCR/DVD player would be on for 12.5 hours per day, and the satellite dish would be used for 10 hours per day.  Although the electric range is estimated for use at approximately 40 minutes per day, the microwave oven is estimated for use at 1.33 hours per day.  


Complainant works a regular week-day job in New York City, and oftentimes is only at the Pennsylvania home on weekends.  It is unlikely that she could reach the level of usage for the majority of the appliances listed on PPL Exhibit 3.  However, the Complainant admits that renovations began on her house in December 2002, and it is reasonable to assume that people were leaving and entering the home more frequently during that time, releasing heat into the cold winter air and making the two baseboard heaters, water heaters, and perhaps other appliances work harder.  The roof of the home is not insulated.  In addition, renovations use power tools, which Complainant admits, but which are not present on the PPL High Bill Cost Estimate Worksheet, PPL Exhibit 3.  There was no testimony regarding the type of tools used or the duration of their use, so I cannot determine whether their use would justify the difference in billing for those two months.  Since I cannot discount the importance of the power tools and cannot judge the level of increased demand on the electric supply during the two months in question, I can only find that the Complainant has not sustained her burden of proving her case.  



While the Commonwealth Court has held that even where a utility presents evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage, Milkie v. Pa. Publ. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001), here the Complainant has failed to prove her case.  The Complainant has established that the two months in question were unusually high, but her conflicting testimony and the incomplete information that she supplied the PPL investigator prevents her case from being convincing.  She has not convinced me that the PPL billing was incorrect.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


4.
The standard is that a complainant must present testimony that the number of occupants in the household has not changed, the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities in order to establish a prima facie case.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  


5.
Complainant has failed to sustain her burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Sonya Dunston, 366 Penn Estates, 85 Candlewood Drive, East Stroudsburg PA  18301 against PPL Electric Utilities, Inc. at PUC Docket No. C-20030706, is dismissed.



2.
That the Secretary mark this record closed.

Dated:
October 5, 2004



__________________________________








Susan D. Colwell








Administrative Law Judge  
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