BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:

PECO Energy Company



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On March 3, 2003, Phillippe Paul Rivera, Jr. (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent) alleging, inter alia that Complainant has been overcharged for usage and service.  Complainant requests an investigation of his billings and charges.

PECO duly filed an Answer averring, inter alia, that Complainant’s bills were based upon estimated usage; that his meter was located inside and PECO had access problems; that on May 11, 2002, PECO obtained an actual reading and determined that it had overestimated Complainant’s usage and rebilled him; that on June 26, 2002, while attempting to perform a high bill investigation which it could not do because of the unsafe condition of the premises, PECO obtained another actual reading and verified the previous meter reading.  



A hearing was held on September 28, 2004 and due notices were sent to the parties.  Respondent’s counsel appeared and had one witness.  Complainant did not appear either in person or by counsel.  The Administrative Law Judge then recessed the hearing to afford Complainant an additional opportunity to appear.  During the recess, the Administrative Law Judge placed a telephone call to Complainant at his beeper telephone number listed in the Complaint.  Complainant did not call back.  The foregoing facts were placed upon the record whereupon counsel for Respondent moved for dismissal of the Complaint for Complainant’s failure to appear to prosecute.  In addition, Respondent presented the testimony of one witness.

FINDINGS OF FACT



1.
Complainant is Phillippe Paul Rivera, Jr. 4237 Mantua Avenue, Philadelphia, PA.



2.
Respondent is PECO Energy Company.



3.
A hearing was scheduled to be held on September 28, 2004 pursuant to due notice given to the parties.



4.
Complainant did not respond to a telephone call made to the beeper number listed by Complainant in the Complaint and did not call in advance of the hearing or on the date of the hearing to provide other telephone numbers.


5.
Respondent appeared by counsel; moved that the Complaint be dismissed for Complainant’s failure to prosecute; and presented the testimony of one witness.


6.
Respondent’s witness testified that on July 29, 2002, the Commission’s Bureau of Consumer Services (BCS) issued a decision requiring Complainant to pay all current bills plus $15.00/month on arrears, starting August 2002.


7.
From August 2002 to August 26, 2004, Complainant’s actual electric consumption bills totaled $293.66.



8.
From August 2002 to August 26, 2004, Complainant paid $235.11 on the actual consumed electric bills; leaving a catch-up amount of $38.55.
DISCUSSION



On the date, time and place scheduled for the hearing, Complainant did not appear, did not return a telephone call and did not contact the Administrative Law Judge to explain the reason therefor.  From the record, it appears that due notice of the hearing was sent to all parties.  Since the Complainant is the party instituting this action, it was Complainant’s duty to appear at the hearing and prosecute the Complaint.  Inasmuch as this case was called for hearing with proper notice given and Complainant did not appear and did not respond to a telephone call made by the Administrative Law Judge or otherwise explain his absence, the Administrative Law Judge has no alternative but to grant the relief requested by Respondent.  Litigation cannot and should not be delayed by a Complainant’s failure to appear and prosecute his Complaint.  Accordingly, Respondent’s Motion to dismiss will be granted and an appropriate Order will be issued requiring payment of a catch-up bill for unpaid electric consumption since the date of the BCS decision.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to meet his burden of proof.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Phillippe Paul Rivera, Jr. against PECO Energy Company at Docket Number C-20039819 is hereby dismissed.



2.
That within fifteen (15) days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Phillippe Paul Rivera, Jr. in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.



3.
That within thirty (30) days of the entry of the Final Commission Order, Complainant shall pay to PECO Energy Company the amount submitted in the bill issued pursuant to Paragraph 2 of this Order.

4.
That in addition to the payment required under Paragraph 3 of this Order, Complainant shall pay to PECO Energy Company all current bills as and when they fall due as required under the January 29, 2002 decision of the Commission’s Bureau of Consumer Services.
5.
That PECO Energy Company shall not charge late payment fees to Complainant’s account so long as Complainant complies with the payment terms set forth in this Order; but if Complainant fails to comply with the terms of this Order, PECO Energy Company may charge such late payment fees and may take any other action authorized by applicable laws, tariffs and/or the Commission’s Rules and Regulations.



6.
That this matter be marked closed.

Date:
September 29, 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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