BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

	Saralyn and Timothy Foley
	:
	
	

	
	:
	
	

	       vs.
	:
	
	C-20042745

	
	:
	
	

	Commonwealth Telephone Company
	:
	
	


INITIAL DECISION
Before

Marlane R. Chestnut
Administrative Law Judge

HISTORY OF THE PROCEEDING


On March 31, 2004, Saralyn and Timothy Foley (the Foleys or complainants) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against the Commonwealth Telephone Company (CTCo or respondent) which alleged that CTCo is a monopoly with a small toll free calling area, noncompetitive rates, “unequal” calling areas, (specifically “610-838” “610-266,” “610-264” “610-346”) and high long distance rates.  In their Prayer for Relief, they want the Commission to “allow fair trade, competitive rates by allowing other companies to enter the ‘610 282’ call area.”


No answer was filed by the company after the Complaint was served on it by the Commission.


By Telephone Hearing Notice dated July 22, 2004, a telephonic hearing was scheduled for November 3, 2004 and the matter was assigned to me.  In accordance with my usual practice, I issued a Prehearing Order dated July 28, 2004 advising the parties of various procedural requirements.  



On August 10, 2004, CTCo filed and served a “Petition of Commonwealth Telephone Company for Permission to File Answer to Formal Complaint and Motion to Dismiss Nunc Pro Tunc.”  This Petition was granted by Order dated September 10, 2004, and CTCo’s Answer and a separate “Motion of Commonwealth Telephone Company to Dismiss the Formal Complaint Filed by Saralyn K. Foley and Timothy J. Foley” were permitted to be filed.


In its Answer, CTCO denied the material averments of the Complaint, and explained that complainants are assigned to the company’s Coopersburg exchange, which includes in its local calling area the Allentown, Bethlehem, Coopersburg, Emmanus, Kuhnsville, Macungie and Quakertown exchanges.  It agreed that calls placed to the Hellertown (NXX-610-838), Springtown (NXX -610-346) and Catasacqua (NXXs-610-264 and 610-266) exchanges incur toll charges and further noted that while exchanges are designed so that a majority of customers can conduct their day-to-day business without incurring toll charges, there are some customers (especially those who live near the exchange boundaries) whose calling patterns may be different.  Finally, CTCo asserted that complainants are free to chose any interexchange carrier they wish, that over 400 long distance carriers are listed on the Commission’s Consumer Choice website as providing service in Pennsylvania, that over 80 CLECs (competitive local exchange carriers) are authorized to provide service in Pennsylvania, of whom 5 are listed on the Choice website as providing residential telephone service in the county where complainants live.  


In its Motion to Dismiss, CTCo described the state of competition in Pennsylvania for both local and long distance service, and asserted that there is no cause of action presented by this Complaint.  The identical claim for relief has previously been rejected by the Commission in Mohler v. United Telephone Company of Pennsylvania, Docket No. C-20039394, Commission Final Order entered July 30, 2004 (a copy of the Initial Decision and Final Order were attached to the Motion as Appendix A); Buteau v. United Telephone Company of Pennsylvania, Docket No. C-20030971, Commission Final Order entered November 5, 2003; and Yurchik v. United Telephone Company of Pennsylvania, Docket No. C-20043104, Initial Decision dated August 3, 2004, Commission Final Order entered September 9, 2004.


As explained in more detail below, in accordance with well-established Commission precedent, the Complaint will be dismissed because the Foleys’ primary prayer for relief – that other telephone companies be permitted to compete with CTCo for local and long distance service – has been granted.  
FINDINGS OF FACT



1.
On March 31, 2004, Saralyn and Timothy Foley filed a formal Complaint with the Pennsylvania Public Utility Commission against the Commonwealth Telephone Company concerning their local calling area and the rates charged by CTCo.


2.
The Prayer for Relief requested that the Commission “allow fair trade” and allow other companies to “enter the 610 282 call area.”


3.
An Answer to the Complaint and a separate Motion to Dismiss were filed by Commonwealth Telephone Company on August 10, 2004 nunc pro tunc, pursuant to Order dated September 10, 2004.


4.
Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before September 23, 2004.  No response to the Motion was filed with the Commission, or served on me.



5.
The Commission certified to the Federal Communications Commission (FCC) that the Pennsylvania local “telephone market [was] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.



6.
Over 400 long distance carriers are listed on the Commission’s Consumer Choice website as providing service in Pennsylvania and over 80 CLECs (competitive local exchange carriers) are authorized to provide local service in Pennsylvania, of whom 5 are listed on the Choice website as providing residential telephone service in the county where complainants live.  

DISCUSSION



The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainants have the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 PaPUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 PaPUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602; 1990 Pa. Commw LEXIS 402, alloc. den., 602 A.2d 863 (Pa. Cmwlth. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  2 Pa.C.S. §704; Mill v. Pa P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa P.U.C., 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa P.U.C., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



There are several reasons why the Complaint should be dismissed prior to hearing.



First, there is the fact that Mr. and Mrs. Foley did not file an answer to the Motion.  As the Commission stated in Macko v. PG Energy, Docket No. C-00014632, Opinion and Order entered June 22, 2001, with respect to a complainant’s failure to respond to a respondent utility’s Motion to Dismiss:  “Our review of the record evidence leads us to conclude that the instant Complaint must be dismissed for failure/refusal of the Complainant to prosecute same.  This Commission’s Regulation at 52 Pa. Code §5.61(c) states that it is incumbent upon a complainant to file an Answer to a motion within twenty days of service.  The Complainant failed to answer the Motion to Dismiss filed by the Respondent.  Therefore, consistent with our Regulations, the facts contained in the Motion were deemed admitted by the Complainant.”



Here, also, it can be concluded that complainants intentionally failed to respond to the Motions and therefore do not disagree with dismissal of the Complaint prior to hearing.  It is possible that, despite the Commission’s outreach campaign, the Foleys were unaware of the state of telephone competition in Pennsylvania when they filed their Complaint.


More importantly, however, the Motion should be granted on the merits.  There can be no question that the telephone service market has changed so that the Complaint has been satisfied.  The Foleys’ primary request was for the Commission to permit other telephone companies to compete with CTCo.  This has been the case for several years with respect to local service; long distance service had been competitive long before that.  As a result of the increasingly competitive local and interexchange telephone market, there are literally hundreds of competitive local exchange carriers (CLECs) providing local and interexchange service, with various service plans and rates.  In fact, the Commission set up a website (at http://www.utilitychoice.org) to assist consumers in exercising their freedom to choose not only their long distance provider but their local and interexchange carriers as well.  This website includes “PA TeleChoice, the consumer-education shopping tool that allows you to compare local residential telephone offers in your area.”  As CTCo noted in its Motion, there are over 400 interexchange carriers authorized to provide service and at least 80 competitive local exchange carriers authorized to provide local service, including 5 offering residential telephone service in the county in which complainants reside.  



If Mr. and Mrs. Foley are dissatisfied with CTCo’s local calling area, and their long distance rates, finding a local or interexchange or long distance carrier to suit their particular needs has never been easier.


Before Verizon Pennsylvania, Inc. was permitted to offer long distance service (through its affiliate Bell Atlantic Communications, Inc., t/a Verizon Long Distance), the Commission certified to the Federal Communications Commission (FCC) that the Pennsylvania local “telephone market [was] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001. 


In addition, the Commission found optional calling plans to be a competitive service, thus removing them from the Commission’s jurisdiction.  Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  Optional calling plans (OCPs) are reduced rate toll plans between certain Commission-approved exchanges.  They are defined at 66 Pa. C.S.A. §3002 as “A discount toll plan required by the Commission to be offered by either a local exchange carrier or an interexchange carrier when justified by call usage for a telephone route.  The provision of service under an optional calling plan shall be considered to be noncompetitive service unless determined otherwise by the Commission.”  They are characterized as “optional” because customers are not required to purchase or use them.  



The Commission determined that sufficient alternatives exist to render the service competitive, based in large part on the fact that “hundreds” of interexchange resellers and facilities-based providers offer numerous interexchange OCPs which “offer consumers reduced-rate and toll calling in direct competition with [interexchange] OCPs.  Alternatives include block-of-time plans, low fixed-rate per minute plans and flat-rate unlimited calling plans.”  Some of the plans included in that discussion were Sprint 500 Services™, Sprint 1000 Services™, Sprint Sense Services™, Sprint Solutions™, Sprint Nickle Nights Anywhere™, Sprint Complete Sense Plus™, Sprint 7¢ Anytime™, AT&T Value Block Plan™, AT&T Off-Peak Plan™, AT&T Blue Plan™, AT&T 30 Minutes of Calling Plan™.  Recommended Decision at 5-6.



Given the state of local, intraLATA and long-distance competition in the telephone market that has evolved, customers no longer need to rely on the Commission to force carriers to provide particular types of service or rate plans.  In addition to the various carriers and plans denoted on the Tele-choice website, customers have other options, such as cell-phones, prepaid calling cards or (eventually perhaps) telephone service over the internet or through utility lines.  Clearly, if the Foleys are dissatisfied with either the rates or the local calling area of CTCo, then they are free to switch their service to whatever other telephone company they choose.  



This Complaint is identical to that which was the subject of Imms v. Commonwealth Telephone Company, Docket No. C-20026956, Commission Final Order entered July 25, 2002, adopting Initial Decision dated June 10, 2002.  Mr. Imms – like the Foleys here – complained about the lack of competition which resulted in what he felt was an inadequate local calling area and high rates.  Based on the existence of telephone competition, that Complaint was dismissed prior to hearing on the ground that it had been satisfied.  The same result should occur here.  See also, Graziano v. Verizon Pennsylvania Inc., Docket No. C-20028526, Commission Final Order entered September 9, 2004; Mohler v. United Telephone Company of Pennsylvania, Docket No. C-20039394, Commission Final Order entered July 30, 2004; Buteau v. United Telephone Company of Pennsylvania, Docket No. C-20030971, Commission Final Order entered November 5, 2003; and Yurchik v. United Telephone Company of Pennsylvania, Docket No. C-20043104, Initial Decision dated August 3, 2004, Commission Final Order entered September 9, 2004.


A third reason for dismissing the Complaint prior to hearing is that, pursuant to 52 Pa. Code §5.101(a)(2), it is insufficient as to substance, as it fails to set forth any violation by CTCo of the Public Utility Code, the Commission’s regulations, or of any order of the Commission.  Reading the Complaint, the reasonable conclusion to be drawn is that it is the Commission which is the subject of complainant’s desire for relief, in the form of increased competition (hopefully) leading to lower rates.  There is no allegation that CTCo has violated any section of the Public Utility Code, any Commission regulation or order or any provision of its tariff.  As properly noted by CTCo in its Answer and Motion, the Commission (and certainly CTCo) cannot force a CLEC to offer service in Northampton County.



For the reasons discussed above, consistent with prior decisions concerning similar Complaints, the instant Complaint should be dismissed  The relief requested has already been provided, and there is no allegation that respondent CTCo violated the Public Utility Code, any regulation or order of the Commission or any provision of its tariff.  Therefore, the Complaint is deficient as to substance and is properly dismissed.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented by respondent’s Motion is one of law only.  A hearing in this case is not necessary or in the public interest.  The Complaint does not set forth a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding. 

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainants.



3.
The Pennsylvania local “telephone market [is] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.


4.
Optional calling plans have been determined to be a competitive service, and therefore are no longer subject to the Commission’s jurisdiction.  Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  



5.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.


6.
The instant Complaint is insufficient as to substance. 



7.
The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b), 52 Pa. Code §5.21(d).



8.
A hearing in this matter is not necessary in the public interest.

9.
Complainants’ Prayer for Relief has been satisfied; therefore dismissal of the Complaint is appropriate.  66 Pa.C.S.A. §703(a).

ORDER



THEREFOE,



IT IS ORDERED:



1.
That the Complaint filed by Saralyn and Timothy Foley at Docket No. C-20042745 against the Commonwealth Telephone Company is dismissed without prejudice;



2.
That the telephonic hearing scheduled to be held on November 3, 2004 be cancelled; and



3.
That the record at Docket No. C-20042745 be marked closed.

	Date:
	September 30, 2004
	
	____________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge
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