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HISTORY OF THE PROCEEDING
On January 5 2004, Catherine Kerner (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent), Docket Number Z-01526213.  The Complaint alleged inadequate service by respondent with respect to the restoration of service, previously terminated for nonpayment, upon provision of a medical certification by complainant’s doctor.
On January 28, 2004, respondent filed an Answer (Answer) admitting that complainant’s service was terminated for nonpayment on October 27, 2003, admitting that complainant’s doctor faxed a medical certification to respondent on October 27, 2003, and averring that electric service was restored to complainant on October 28, 2003.  Respondent’s Answer denied that it had not complied with the requirements of the Commission’s regulations, specifically, 52 Pa.Code §56.115.

On May 5, 2004, respondent filed a Withdrawal of Appearance by Priya Sankar, Esquire, and an Entry of Appearance of Anthony D. Kanagy, Esquire.

By Telephone Hearing Notice dated June 22, 2004, an Initial Telephone Hearing was scheduled for August 24, 2004, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated June 22, 2004.  The Prehearing Order advised the parties with respect to Commission procedure, advised the complainant of the responsibility of bearing the burden of proof, advised the parties about proposed exhibits for introduction at the hearing, advised the parties about Commission subpoena and discovery procedures, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the hearing.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

By letter dated June 30, 2004, I advised counsel for respondent that despite the “Z” docket number assigned to this case
, it was being tried as a complaint alleging inadequate service and respondent could potentially face the imposition of a civil penalty pursuant to the provisions of 66 Pa.C.S. §3301.
By Corrected Telephone Hearing Notice dated July 8, 2004, the time for the scheduled Initial Telephone Hearing was corrected to 1:00 p.m.
Under cover letter dated August 16, 2004, Anthony D. Kanagy, Esquire, on behalf of respondent, submitted three copies of four potential exhibits for possible use at the telephonic hearing.

The Initial Telephone Hearing convened as scheduled at 1:00 p.m. on August 24, 2004.  Complainant was unable to participate in the telephonic hearing and presented testimony of one witness, complainant’s husband.  Respondent appeared by its attorney, Anthony D. Kanagy, Esquire, and presented the testimony of one witness.  A transcript of the hearing containing 36 pages was produced.  Both parties waived the submission of Briefs.
The record was closed at the end of the hearing on August 24, 2004.
FINDINGS OF FACT

1.
Complainant receives electric service from respondent at 1519 Harvey Lane, North Coventry Township, Chester County, Pennsylvania.
2
Complainant’s electric service was terminated by respondent for nonpayment on October 27, 2003.
3.
Dr. Pearlstein, complainant’s doctor, faxed a medical certification to respondent on October 27, 2003, after complainant’s electric service had been terminated.

4.
Respondent received the faxed medical certification from Dr. Pearlstein between 3:00 p.m. and 5:00 p.m. on October 27, 2003.

5.
Respondent restored complainant’s electric service between 2:38 p.m. and 3:45 p.m. on October 28, 2003.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

This case is controlled by the provisions of two Commission regulations, 52 Pa.Code §§56.111 and 56.115, and the statutory provision regarding a public utility’s responsibility to render adequate service.
52 Pa.Code §56.111 provides:

§ 56.111. General provision.

A utility may not terminate, or refuse to restore, service to a premise when an occupant therein is certified by a physician to be seriously ill or affected with a medical condition which will be aggravated by a cessation of service or failure to restore service.

In the instant case, there is no dispute that respondent was not provided with a medical certification until after complainant’s electric service had been terminated.

52 Pa.Code §56.115 provides:

§ 56.115. Restoration of service.

When service is required to be restored under this section and §§ 56.111, 56.114 and 56.116 - 56.118, the utility shall make a diligent effort to have service restored on the day of receipt of the medical certification.  In any case, service shall be restored before the end of the next working day.  Each utility shall have employes available or on call to restore service in emergencies.

While the regulation does require that a utility “make a diligent effort” to restore terminated service on the day of receipt of a medical certification, it clearly only requires that service be restored “before the end of the next working day.”  That is exactly what occurred in this case; complainant’s electric service was restored sometime between 2:38 p.m. and 3:45 p.m. on October 28, 2003, the day after respondent received complainant’s medical certification.

66 Pa.C.S. §1501 provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.
Respondent, as a public utility, is required to provide “adequate”, not perfect, service.  In this case, the specifics of the duty imposed upon respondent to provide adequate service are set forth in the Commission’s regulations cited above.  To prove that respondent rendered less than adequate service, complainant had to establish, by a preponderance of the evidence, that respondent violated one or both of these regulations.  Complainant was unable to do so.  Absent such proof, the Commission cannot sustain the Complaint.  Cf., West Penn Power Co. v. PA Public Utility Comm’n, 84 Pa.Commw. 157, 478 A.2d 947 (1984).
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
The Commission’s regulations at 52 Pa.Code §§56.111 and 56.115 set forth the specifics of what constitutes adequate service in the context of this case.
4.
Complainant failed to prove by a preponderance of the evidence that respondent violated the provisions of either 52 Pa.Code §§56.111 or 56.115.
5.
Absent proof by a preponderance of the evidence that respondent did not render adequate service, the Commission cannot sustain the Complaint.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Catherine Kerner against PECO Energy Company at Docket Number Z-01526213 is dismissed.
2.
That the record at Docket Number Z-01526213 be marked closed.

Date: September 30, 2004




____________________________







Wayne L. Weismandel







Administrative Law Judge

�	See, 52 Pa.Code §56.174.
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