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HISTORY OF THE PROCEEDING


This decision dismisses a formal complaint which Mark B. Aronson filed on May 24, 2004 against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples).  Peoples filed an answer and motion to dismiss on July 30, 2004 and Mr. Aronson filed an answer to the motion to dismiss on August 9, 2004.
  


By Notice dated September 23, 2004, this matter has been scheduled for an initial telephonic hearing on December 14, 2004.
FINDINGS OF FACT



  1.
The Complainant in this proceeding is Mark Aronson, 2525 Greensburg Pike, Apt. 50, Pittsburgh, PA 15221.


2.
The Respondent in this proceeding is The Peoples Natural Gas Company, d/b/a Dominion Peoples.



3.
On May 24, 2004, Mr. Aronson filed a formal complaint with the Commission seeking an order directing Peoples “to turn over to Dominion Peoples Plus the money it receives from me each month that Respondent states on its billing statements it has credited as a Payment at Dominion Peoples Plus.”


4.
Mr. Aronson and Peoples have a payment arrangement and, despite late payments since September 2002, Mr. Aronson has made his payments and is current on his bill as of July 2004.  Peoples’ Answer, Ex. A.



5.
Peoples remits to Dominion Peoples Plus amounts from the monthly payments it receives from Mr. Aronson.  Bills attached to Mr. Aronson’s Complaint.



6.
Mr. Aronson is in arrears on his supply contract with Dominion Peoples Plus.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.
  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.
  The motion may be granted only if the moving party prevails as a matter of law.
  

Mr. Aronson’s Complaint



Mr. Aronson used the Commission’s Formal Complaint Form.  The complaint names Dominion Peoples Gas as the respondent.
  Paragraph 3 of the complaint which asks “What is your complaint?” is as follows:
I am a subscriber at my residence for natural gas from Respondent.  I am under contract with Dominion Peoples Plus to supply my gas.  I am under a payment plan with Respondent.  Each billing statement I receive reflects that my previous payment has been allocated between Respondent and Dominion Peoples Plus.  Dominion Peoples Plus sent me a notice of intention to terminate my contract with it and told me that Respondent has not turned any portion of my payment over to it.  
Paragraph 4 of the complaint, which asks “What do you want the Public Utility Commission to do about your complaint?” states as follows:

I want the PUC to Order Respondent to turn over to Dominion Peoples Plus the money it receives from me each month that Respondent states on its billing statements it has credited as a Payment at Dominion Peoples Plus.

Attached to the complaint is a letter to Mr. Aronson from the Dominion Peoples Plus Collections Department dated May 7, 2004.  The letter states that Mr. Aronson is in arrears to Dominion Peoples Plus for natural gas charges in the amount of $681.65 and advises that if full payment of the past due balance is not received within 20 days, Dominion Peoples Plus may terminate his contract and, if so, he would be returned to Dominion Peoples Gas for his natural gas supply.  

Also attached to the complaint is a copy of a facsimile from Mr. Aronson to “Janice in Collections at Dominion Peoples Plus” dated May 11, 2004.  The facsimile references a telephone conversation about the May 7 letter during which Mr. Aronson expressed dismay (1) that Dominion Peoples Plus does not know when Dominion Peoples Gas places one of its subscribers for natural gas services on an agreed upon payment plan and (2) that Dominion Peoples Gas pays itself before remitting any portion of a subscriber’s payment to Dominion Peoples Plus for natural gas Dominion Peoples Plus supplied.  The letter also states that Janice asked him to send her a copy of a gas bill showing he is on a payment plan, and that the three billing statements he has faxed state that he is on a payment plan, and show that a portion of each payment he made was credited to Dominion Peoples Plus’s bill for supplying him with natural gas.  The letter concludes by indicating that if by May 17, 2004, Mr. Aronson does not receive a letter from someone in authority at Dominion Peoples Plus explaining why the practices of Dominion Peoples Gas and Dominion Peoples Plus “acting together in concert as well as individually are perfectly proper and do not constitute unfair trade practices under the Pennsylvania Unfair Trade Practices and Consumer Protection Law,” he will feel free to file a formal complaint with the Commission and he will feel free to consider asking his attorneys to represent him in a class action to be filed in the Court of Common Pleas of Allegheny County on behalf of each residential customer of Dominion Peoples Plus to whom it has sent the same form letter it sent to him.
The final documents attached to Mr. Aronson’s complaint are Peoples’ bills regarding Mr. Aronson’s natural gas distribution and supply prepared on January 23, March 23 and April 20, 2004.  
 Peoples’ Answer and Motion to Dismiss

In its answer Peoples avers that Mr. Aronson chose Dominion Peoples Plus, a separate and distinct company, as his gas supplier.  The documentation attached to Mr. Aronson’s complaint regarding the termination of his gas supply contract originated from the collection department of Dominion Peoples Plus, not Peoples.  Mr. Aronson has a payment plan with Peoples in the amount of $177.00 per month.  Attached to Peoples’ answer and motion to dismiss is a statement of Mr. Aronson’s account with Peoples from August 15, 2000 until June 19, 2004.  It shows that, with the exception of periodic late payments, Mr. Aronson has complied with the payment arrangement and is current on his account.  Peoples has no current issues with Mr. Aronson regarding his natural gas service account.

In its motion to dismiss Peoples contends that it has been named as a party inappropriately and is not responsible for any of the actions which are the subject of the complaint.  Any concerns of Mr. Aronson regarding natural gas supply charges should be addressed to Dominion Peoples Plus, a separate and distinct company from Peoples.  Peoples has performed all duties required of it and has not violated any of the Commission’s regulations, policies or procedures.   
Mr. Aronson’s Answer to Dominion Peoples Plus’s Motion to Dismiss

In his answer to the Motion, Mr. Aronson reiterates the averment in his complaint that Peoples collected monthly payments from him and failed to remit to Dominion Peoples Plus, the natural gas supplier to his residence, Dominion Peoples Plus’ share of each monthly payment, whereby Dominion Peoples Plus threatened to terminate its contract with him.  Mr. Aronson wants the Commission to order Peoples, as agent to Dominion Peoples Plus, to remit to Dominion Peoples Plus its share of the monthly payments received from him.
  Mr. Aronson adds that even though the threat of termination notice originated at Dominion Peoples Plus, Peoples’ failure to remit to Dominion Peoples Plus caused Dominion Peoples Plus to initiate the threat of termination.  
Conclusions
It is not necessary to hold a hearing in this proceeding because there are no issues of fact to determine.

Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides, in pertinent part, as follows:

The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  

Section 5.21(d) of the Commission’s regulations, 52 Pa. Code §5.21(d), reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 

A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.
  



Neither party contests that Mr. Aronson and Peoples have entered into a payment plan.  The account statement attached to Peoples’ answer shows this and Mr. Aronson has alleged it in his complaint.  The account statement shows that, while payments have been late, Mr. Aronson’s account with Peoples is current.  The bills show that Mr. Aronson is in arrears to Dominion Peoples Plus.  The bills also show that Peoples does remit portions of Mr. Aronson’s monthly payments to Dominion Peoples Plus.  Finding of Fact Nos. 4-6.  
The Peoples bill prepared on January 23, 2004 indicates that Peoples credited a January 8, 2004 payment of $81.30 to Mr. Aronson’s account, leaving an account balance of $134.41, and also indicates that Dominion Peoples Plus’s account was credited $107.70, leaving a Dominion Peoples Plus account balance of $1,323.11.  The plan amount due by February 17, 2004 is $189.00.  The payment credited by Peoples is the amount of the previous balance.  The sum of the credits to Peoples ($81.30) and to Dominion Peoples Plus ($107.70) equal $189.00, the amount due under Mr. Aronson’s payment plan with Peoples.

The bill prepared on March 23, 2004 indicates that Peoples credited a March 16, 2004 payment of $98.97 to Mr. Aronson’s account, leaving an account balance of $94.70, and also indicates that Dominion Peoples Plus’s account was credited $90.03 on March 16, 2004, leaving an account balance of $1,484.07.  The plan amount due by April 14, 2004 is $177.00.  The payment credited by Peoples is the amount of the previous balance.  The sum of the credits to Peoples ($98.97) and to Dominion Peoples Plus ($90.03) equal $189.00, the amount due under Mr. Aronson’s payment plan with Peoples.

The bill prepared on April 20, 2004 indicates that Peoples credited an April 14, 2004 payment of $94.70 to Mr. Aronson’s account, leaving an account balance of $70.63, and also indicates that Dominion Peoples Plus’s account was credited $82.30 on April 14, 2004, leaving an account balance of $1,480.31.  The plan amount due by May 12, 2004 is $177.00.  The payment credited by Peoples is the amount of the previous balance.  The sum of the credits to Peoples ($94.70) and to Dominion Peoples Plus ($82.30) equal $177.00, the amount due under Mr. Aronson’s payment plan with Peoples.
  



Having determined that a hearing is not needed because there are no contested factual issues, it is necessary to determine whether Peoples has done or omitted to be done any act or thing in violation of any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.
   

Mr. Aronson asserts that Peoples failed to remit to Dominion Peoples Plus part of his monthly payment to Peoples and that the Commission should order Peoples to do so.  As noted above, however, the bills attached to Mr. Aronson’s complaint show that Peoples did remit to Dominion Peoples Plus amounts from his monthly payments to Peoples.  The bills attached to Mr. Aronson’s complaint also show that despite these remittances from Peoples, Mr. Aronson remained in arrears on his gas supply contract with Dominion Peoples Plus.  Because the amounts Peoples remitted to Dominion Peoples Plus were not enough to pay Mr. Aronson’s supply bill to Dominion Peoples Plus, it was Mr. Aronson’s obligation to make up the balance.  No action by Peoples resulted in Dominion Peoples Plus sending Mr. Aronson a termination notice in the furtherance of its efforts to collect a debt.  Mr. Aronson’s failure to meet his obligations to Dominion Peoples Plus under his supply contract led to that action.  


Peoples has not violated any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  The dismissal of Mr. Aronson’s complaint against Peoples is clearly warranted and free from doubt and may be done without a hearing.  The order below grants Peoples’ motion to dismiss and dismisses Mr. Aronson’s complaint.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
Mr. Aronson’s complaint can be dismissed without a hearing because there are no disputed questions of fact.  


3.
Peoples has not violated any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  



4.
The dismissal of Mr. Aronson’s complaint is clearly warranted and free from doubt.

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the Motion to Dismiss filed by The Peoples Natural Gas Company, d/b/a Dominion Peoples is granted.



2.
That the complaint of Mark B. Aronson v. The Peoples Natural Gas Company, d/b/a Dominion Peoples at Docket No. C-20043231 is dismissed. 


3.
That the docket in this matter be marked closed.

Date:  September 30, 2004
















Larry Gesoff








Administrative Law Judge

	�	On August 19, 2004, Mr. Aronson filed a motion seeking consolidation of the instant complaint with a complaint, at Docket No. C-20043230, he had filed against Dominion Retail, Inc. t/a Peoples Plus (Dominion Peoples Plus) on May 24, 2004, but only if a motion to dismiss filed by Dominion Peoples Plus in that case was denied.  By Initial Decision served upon the parties on September 17, 2004, the undersigned granted the motion to dismiss and dismissed the complaint at Docket No. C-20043230.  For this reason, the motion seeking consolidation is moot, as is a Request/Motion for Production of Documents which Mr. Aronson submitted. 


�	See 52 Pa. Code §§5.101-103.   


� 	Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Superior 1991).





�	Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  





�	Reid v. GTE North, Inc., Docket No. C-00934777 (1993 Pa. PUC LEXIS 31, Order entered May 25, 1993); Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).





�	County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Company of Pennsylvania, 551 A.2d 602 (Pa. Cmwlth. 1988).  





	�	Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).         





	�	In his answer to the motion to dismiss Mr. Aronson explains that he named Dominion Peoples Gas as the respondent because a termination notice which his supplier sent him referred to Peoples in that fashion.  Mr. Aronson acknowledges that Peoples is the respondent. 





	�	In the complaint proceeding at Docket No. C-20043230, Mr. Aronson sought a Commission order barring Dominion Peoples Plus from terminating his supply contract.  The Initial Decision issued September 17, 2004, found that the Commission has no jurisdiction over the supply contract because it is a private contractual matter.  Also in that proceeding, Mr. Aronson asserted that Dominion Peoples Plus and Peoples have a principal/agent relationship which binds Dominion Peoples Plus to the actions of Peoples regarding his payment plan with Peoples and that Dominion Peoples Plus improperly ignored the payment plan when it sent him a termination notice.  The Initial Decision found that any principal/agent relationship between Dominion Peoples Plus and Peoples regarding billing has no connection to and no effect on the payment plan between Peoples and Mr. Aronson.


	 


	�	Dee –Dee Cab, Inc. v. Pennsylvania Public Utility Commission, 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 563 A.2d 548 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 563 A.2d 557 (Pa. Cmwlth. 1989).  


 


	�	The amount due each month under customer/utility payment plans varies because it consists of the monthly budget amount plus a fixed amount toward the arrearage and the budget amount fluctuates depending upon the consumer’s usage and the utility’s rates.





� 	See, 66 Pa. C.S. §701.





� 	See also, 52 Pa. Code §5.21(a).
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