BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
James J. Kudrako
:

:

v.
:

F-01451275

:
Commonwealth Telephone Company
:

INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision grants the motion to dismiss the Formal Complaint of James J. Kudrako against Commonwealth Telephone Company.

On or about October 16, 2003, James J. Kudrako (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Commonwealth Telephone Company (Respondent).  In the Complaint, Mr. Kudrako alleged that the Respondent improperly discontinued his telephone services.  The Complainant asked that the Commission award damages to him for his loss of telephone usage including computer and facsimile machine usage, inconvenience and for “falsely contending they had not received the check.”  Damages were requested in the amount of $500-$1000.00.
On November 18, 2003, the Respondent filed its Answer to the Complaint.  Respondents’ Answer denied the material averments and correctly stated that the Commission does not have statutory authority to award damages.
Hearing Notices were sent to the Parties and on March 8, 2004, a Prehearing Order was sent to the Parties advising them of various procedural aspects of the upcoming hearing.
On May 11, 2004 a Hearing on the merits of this Complaint was held in person.  Both Parties appeared.  The Complainant submitted four (4) exhibits and the Respondent submitted two (2).  All were accepted into the record.  A transcript of the Hearing was produced and comprised one hundred twenty-seven (127) typewritten pages.  The record in this matter closed on June 2, 2004, with receipt of the transcript.
FINDINGS OF FACT
1. James J. Kudrako received telephone service from the Respondent at his home at 118 James Street, Clarks Summit, PA 18411.
2. The Complainant received a “suspension notice” from the Respondent indicating service would be suspended on July 18, 2003.  NT 13

3. Complainant called Respondent on July 18, 2003, and understood that he would have 5-7 days in which to get payment for service to the Respondent or his telephone service would be cut-off.  NT 18-19, 22, Complainant Exhibit 2

4. Complainant was not sure whether he mailed his payment to Dallas, Texas or Philadelphia, PA.  NT 21

5. On July 23, 2003, PNC Bank processed Check #1015.  Check #1015 was for $35.00 paid to the Respondent.  NT 12, Complainant Exh. 1

6. Complainant’s check #1015 would have posted to his telephone account as a payment on July 24, 2003.  NT 55, 58

7. Complainant made an additional payment at Mailboxes, Inc. that posted to his account on July 23, 2003.  NT 59

8. The Complainant did not have telephone service for most or all of July 23, 2003.  NT 28

9. July 18, 2004, was a Friday and suspensions are not processed on weekends.  Complainant’s service should have terminated on Monday, July 21, 2003, but was not terminated until Tuesday, July 22, 2003.  NT 57

10. Jane Domnick, a customer service representative for Respondent, spoke with Complainant on July 18, 2003, but neither recollects verbally agreeing to an extension of time, nor is such an agreement noted in her contemporaneous notes of the conversation.  Complainant Exh. 2 

11. The Complainant received a credit for the one (1) day he was without service.  NT 59

12. The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) regarding suspension of his service on July 22, 2003; the BCS found that the suspension was warranted due to Complainant’s failure to make timely payment on his account.  Respondent’s Exh. 2

. 
13. Complainant received nine termination notices in 2003, and four from January 2004 until the time of the Hearing; Complainant typically paid his account after receipt of termination notices.  Respondent’s Exh. 1, NT 66
14. Suspension of Complainant’s telephone service was appropriate.  
DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957). 
Under these principles, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent violated some applicable statute or regulation.
In the instant case, the Complainant has a demonstrable history of paying for his telephone services well after the due date.  When he received a notice of termination, he called the Respondent and spoke with Jane Domnick.  Complainant insists he was given a verbal extension in which to pay his bill, Ms. Domnick does not believe any extension was given.  Whether an extension was or was not given, the Complainant still paid his bill well after the notice of termination, and the notice of termination was sent well after the bill was initially due.  Under the circumstances, I cannot find that the Respondent did anything unexpected, and certainly nothing that violates any applicable statute or regulation.  Therefore, this Formal Complaint should be dismissed.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332(a)

3. Complainant did not sustain his burden of proof to show that the Respondent violated any applicable statute or regulation.
ORDER 
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of James J. Kudrako against Commonwealth Telephone Company at Docket No. F-01451275 is dismissed. 

Date:
October 4, 2004
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Ember S. Jandebeur







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.








PAGE  
3

